Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



AP 

/IJc 



t'-H'e- M C L-->V' 






) 



/ 

f 



/ 



A 

JPtJLL AND FAITiffUL 

REPORT 

I^ioceebfngjsf 

IN HIS MAJEST\('S 

COUKt OF Exckj^Qunk 

IN IRELAND, 

In the tASE OP THE J/'iWK'^' \ 




HONORABLE MRjUSTLCEnbHN&O^ j 



Arguments of Ccnmsek 

Al^b tHE 

' Opinioiu ilelivered from the BencJi^ 

Ag TAKElk PiOlC ORrGllTAL DO^VlCEHTSt 

WITH AN 

APPENDIXi 

C0MPEISIN6 

The Att bf the 44di Geo. III. c. 9%i — ^the ^Vrit of fiabeas 
Corpus^ and Return thereto j — Copies of Letters wiitten by 
Venohs of high Rank in the Irish Administration i-^the several 
Affidavits iiiade in the Case i — ^an authentic Report of die 
Opinion delivered in tfa^e Court of King's Bench, on Mr. Justice 
joHNSON^s Case, by the Eton. Mr. Justice Dat;— and a 

Postscript. 



tHS tTHbLE tKtiZtvit-r llBVtMD AND CORKECTtft 

// BT yOHN SWIFT ,BMERSOir, 

•^ Solicitor to Mr. Justice Johksoii. 

Ii' i r i fill fli imiLm 



Dublin : 

PRINTED BT THOMAS BURNSIDI% 
Mo. 10, Lotur liff^.tttrtttf 



J 



^. 



• • 



> » 



mmmmmmmmmmmmm^mm^tm 



IN laying this Work be/qre the 
Public^ I have the satisfaelien to state, that it 

« 

« 

lias been compiled from Original and Authejitic 
Documents : I beg leave, at the same time, to 
express my acknowledgements for the kind conde^ 
pension of those learned and eminent Characters, 
by whose assistance I have been enabled to prepare 
a Full and Correct Report of a Case, which ha» 
so much and so justly interested the Attention of 

■^ .^ ' , % . . . ' • • V ... 

\ 

ffe« People of Ireland. 

7. S, MMERSON, 

^♦.48, CJMDEN-STReET. 
4fril 9fh, 189^, ^ 
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Thi^ Hetfder is reqUesUi io correct the feihrniig %1LMkt'1^ .fl| 

Jfefr. Burrokieis ArgUmmt : 

Page 1% line 9 from bouom, for {Aitract\ read Morunt 
15, Ime 7 from bottom; for theit dhtincihfu, read tftcs^^ 
WifiiictUfn. \y 

2;!, Ist line, fcnr anyabuie^ read n;rr^ Ai&itff* 
22, line 4 from bottom; for x<ir«r/ read form^i 
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?age 40, line \G from bottom, for v/i^,- rfeid ^«/. . 
— line 6 from bottom, for nnudiidy read nnkdit^L 
75, line 11 from bottom, after i^. infcrt ** JiaUtiekp^, {( 
i^ M«// ^< la:ivfHf,f9^i^ JuitiUy t^fc. for ofty countf, tfcj^ 
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Ohi die. i8ib of J^tuKnr> Mtv Jui^c^ J^iiii»r9«N if9^ 
arxcOeki «)^ iii$ houfe Ia the Coui^ 0f IKibtlin, maidlflr » 
Wmmaa^, figned ^ £j:.LCM»oHioiiaH/' and ciwlprftft ))y 
.|4 Bb XL| a Sfag^afte of tlue Coimi^ off Dutdbj nnA iai4tp 
jai^ £b endorftd pilrfiiaiit to the Statute j^GtQ^ IJL. c 9^ 
it kdnjg die suRsr attempt to auty die &id A& i^MP ' 
^ttacHitUtti^* ,. « ■ '-.t . ' 

• . > ■' ' . > . . 

'.. 7he iaoieetseniiiRa Writt^ Hebed« Corpi|9» at Co^mo/it 
3aw^ m^^ Aed out rctoriiable immfldliajte hefoMl thr Qbi^f 
TUKce^ iillooffd^iied i^ Pariiea to attend, and the retwa to 
he made on the nekt morning, Saturday the i^th^ at iz 
p-docic« // 

Saturday the X9th, the Partf wasbrouj^ht before the Chief. 
- Jt^ice, and the return made 
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The Chief Juftice was affifted by fix of the other Judged. 
A feveikh came en the laft day of the argument* Tbr 
O^unfel of Mr. Jafiice Johnson then requinod time to 

conitdor 

. ■ • ■ 

B 



^irffder of tlnrrctunrj*as'rt' was 'of a^Ti^y peculiar natur^r* 
no inl^ance of a like kind having ever occurred before, and 
the return having been then inilanlly made. To this the 
Attorney General ref ufed to confent. 

Mr. Juftice Johnson then (though in a weakftate from 
ill-health) ftated the following circumftances of his cafe, to 
induce tke Court to grant him time until the next day : — 

He laid, it vi^s^rue^ that he had fo Idhg ago as early in 
the lafl fummer, heard it reported that it was the intention 
of the King's Adrainiftiation in Ireland, to charge him in 
England with fome -oAiicleDkiSnor^ ikid to have been com- 
mitted there in the publication of certain papers, which 
were faid to be libellous. It was reported, that manufcripts. 
had been procured in England from the publiftier of the 
papeis, which fome -^perioinSy laid to be acquainted with 
the hand- writing of Mr. Juhice JdHNSoN, would fwear 
they believed to be of his hand-writing, and that, upon thi:i 
evidence, fuch a charge was intended to be brought agaioft 
i^vHi. >' HeiilriTlie^^^d'tlle f&Ue nemrty grdondedrnpob fiosUalt 
•tif<^)yiai}c^^^f evideif^be^' C4rctikted witE.eqnil coxifidfenecj 
'ik t€>^ ^tW? ^vfoxii^v^tUjf^^ nasfiies WJeie piiyiq^y r^vMOxtrntA 
<ti^ fti^ As mppi&A l(^ ititth a fikrto^itfh^ Adm oidiTBt M^. 
Vllhe* cirBil»^^ ;^ tlMf^^^epditd ga>Tc( btpiko uheaiuiefi^ 
'^aM indteU^diddifc>r<6ilgjigeihisTatt«litiQn»;i iHetdid fiot;|teTf' 
ceive, £rqm a pei*ufaloi the publifhed papers imjiittodito 
him, that they contained any matter which could involve the 
}^i^tfip hi' r2i&fi mo'1%1 cenfuri ; amf a» toithe cenfdie ofltlie 
')a1^^ 39 ' the (Diw ^ the >land TOixnsrjilDod^raiid aMheve^rnS 
<^ri»d:pfes i6&9Qr\k«3he > h()ped..Ni(iBaUd)3at^a<yM 
Ijie 'Was ' cdttfoo^'tbai 4iq j could' Jiot.fafficbatrgmi of a |il H£t 
where the fame law did not enable him to defend luiadfelfs 
and if he fhould be charged where the law did enable him 
tiyiifcfend blmfdf, he:wa»/c5jiMffly from his dwn 

confcioufnefs of the fafls, .t^t;ao'ffiicbclM:i;ge icPt^ldfuii- 
cecd; he remained, therefore, perfcftly indiflerent to the 
•bu^ie^ of Uiiefd ' feponfts,' iihd tbougb in /a Very.jjjecaiious 
"ihiAt ofbealib^ heivi^cnt ibeSummcr^Iircuit. Aftwi-'bk 
vrVtctrn^ bis::iJhadk/iL3ving in(H*o4ied)i^!w;a[S oblige^ito put 
Almfelfi under the care of phylicians," and for above four 
months previous to Jiis arreft had been confined to his 
lioufe, and urid^r 'the ncceiEty of Jb^viigConftant medical 

attendance. 



attendance; 'In Cli* month of September, Mr. JuftiiCc 
JoHNso:i had'been informed* by* a friend (who'hsdjuft 
heard it reported )^thTir the profecution talked of wafs of a 
much more ferfbus nature than had been at firtl imagined | 
for that he had been told, that a bill had been brought into 
Parliament, and had paffed in the month of July laft into a 
law, which by ^n ex foji faAo conftru6Hon wonild over-reach 
the faft (with which it pleafedfome jicoplc here to charge 
him) and under which it was intended* to arreft hiih In 
Irdand, to hare him* carried in cuftody to England, and 
tried there \ for the avowed purpofc of depriving hini of all 
means of defence, inafmuch as it w?s fajd that the ajft had, 
fubfequently to the faft having been committed, crefted i, 
. jurifdiftion over his pei fon to which he had not been before 
fufbjeft, and while it provided for the cxpcnfc of his being 
tranfdiitted into England, it provided no power by which he 
could fummon one witnefs on his behalf from this conmry, 
where, as he certainly had refided at the time the faA laid 
to his charce was committed, his defence could alone arife. 
It WB8 added, that this a6t had been brought into Parliament 
by the brbther-in-law of the perfon in whofe name, and at 
wbofe inftance, Mr.Juftice Johnson was to be profecuted. 
This account of the afl: appeared fo extraordinary, that it 
was laid before Counfel for their confideration : they 
were of opinion, (hat althougl} the aft was framed in a 
manner fo loofe and in^ccutate'as to make the matter a 
queftion of conftruftion ; yet, that uppi) a fair interprefa- 
tion of the law, it did not appear to include fuch a cafe ai 
that laid* before them, but had for its objefts only ihbfc 
perfons, who hqving committed offences while they rejidea 
in one part of the United Kingdom, had ^^/rrf, departed 
from it, or fled, in order to elude jul^ice. This opinion, he 
faid, was doubly fatisfaftory : not only relieving his own 
cafe from a very oppreflive operation of law, but alfo 
rdieving the perfons above alluded to from the poffibiHty 
of haying it fuppofcd that they had, in bunging the bill 
into Parliament, a particular cnfe, in the event of xrjiich 
they were interelled, in viow. Mr. Juf^ice Johnson faid, 
that foon after his iilnefs increafcd fo much, that he be- 
came utterly incapable of attending to any bufinefs, and 
continued in that ftate until about the beginning of Decern^ 
ber lafl, when he began, in fome degree, to recover, and his 
pbyficians flrongly recommepded it tc h'lm )l9*try (as_soon as 

any 



imy icicroife of ftrength and a milder ftate of t)ie wtatker 
would enable him tb travel) die cScSt of the water at 
Bath* About this timet a friend of hia having happened to 
call on him» the fubjeAof his going to BatB v^as mentioned; 
knd he faid> be had apprehenlions» that if he fliould go^ 
fome ctfort to arreft his perfon, vhile ther^, might b« made 
under this charge of a fuppofed mifdeamenor. «Hi^ friend 
ifaidt he could not conceive, from the charafcler of Lord 
Hardwickx» that he would pei-mit fuch an advantage to 
be taken ; and that he would himfelf either fpeak to Lord 
Rardwxcke> or convey Mr. Juftice Johnson's Mnflies, 
and exprels his hopes tha^ fome aflurance OBght be given 
that "while his healta compelled him to remain at Bath, h<^ 
thould be permitted to continue there unmolefted. This 
was accordin^y done» and Mr. Marsbek requefled to 
^pply to the Lotd Lieutenant on the fubjeA. About |he 
loth or nth of December^ Mr* Marsden fent as an an* 
f^er the following note^. 

This note ieemed to have conceded a favonr of mther an 
extraordinary nature — namely, that if Mr. Juftice Johnson 
flioul^i by cauling bail to be put in render any arreftof his 
perfon an a£l of falfe imprifonment ; why tfaen^ indeed^ htF 
nqed not be under any apprelicniiun of bdng arreAed^* 
However, as the terms of the note £eemed to allow a Inondi'a 
time for the performance of this liberal condition, ^o aaiaie-' 
dtate anfwer was returned* Mr. Ma rsp£N, however, on 
the 1 3th of December thought proper to fend the following 
note f . 

. tThis peremptoiy demand and threat, fo foon £|llowing 
tlie above liberal ofTeri became ferious, perticularlv in tba 
enfeebled ftate in which Mr. Juftice Johnson faid he then 
was^ and the great feverity of the weather ; and accordingly 
the two notes were laid before Counfel to advife what 
ihould be done. They were of opinion, that, as by giving 
bail in the manner demanded, all queiiion of the operation 
of the above-mentipned Statute upon the cafe would be 
given up, that a copy, if poifible, of the infirument or docu- 
ment, called in Mr. Marsden's notes a Warrant, fliould 
be procured, in order that they might have a more accin-ate 

cpnfideratioH 

» 

« See Appendix, No. III. t Ibid. IV, 



oanfideralion of th^ cafe. For this purpofe an applieatioH 
was made to tha Lord Lieutenant, whicb^ for very obviota 
reafonsi it was deemed prudent flioukl be made through 
the Chief Secrelary ^ State* Aicoordingly, on the 17th of 
December, the following note was written to Sir Evah 

On the 2ift of December^ Sir Evan Nepsan fent the 
following anfwerf. 

. This anfwer was laid before Counfel, who, upon the 
4arter part of the note^ were of opinion, either that no fuch 
inflrument as that called a Warrant bad ever been inextft- 
ence, and that Mr. Mars dkn had made uiie bf fuch an inti- 
mation merely to induce Mr. Juftioe Johnson to give bail, 
or that, if any fuch inftrument had been really tranlmitted^ 
that Adminiftratioa had been wifely advifed not to make uie 
of it, and had confequentlv determined to fupprefs it. No 
conception was entertained that any attempt had, or could 
have been made, << to palter in a double ienfe." 

All idea> Mr* Juftice Johnson faid, was from this time 
given up by him^ and by his Counfel, that any attempf 
would be made to carry any fuch Warrant into execution m 
Xri&land % i and accordingly he gave neither himfelf nor his 
Coun&l any further trouble about the matter* 

About the i jth or i6th of January following, however^ 
be faid he received an intimation, (which had been tranf- 
mitted by Mr. Marsi^en to a friend of Mr. JuAice 
Johnson's) that if he did not fign a paper, not only equi« 
valent to giving bail, but alfo undertaking to plead and go 
to trial in England^ in the Term following, (which began \fi 
a week) anarreft of his perfon mufl take place {|. 

To this he anfwered, that his Counfel had gone out of - 
town during the vacation ; that they were not returned, 
but being daily expe^edj the letter of Mr. White (hould, 
at the earlie^ft opportunity, belaid before them, and an an* 
fwer in conformity to their opinion ihould be immediately 
returned*. On the l^ih, howevery at a late hour in the 

evening, 

• Sec Appendix, No. V. f IMd. yi. % Ibid. Vtr. || Ibid. IX. X. 



6 

^>-cnin\»jL two Paacc Officers made thrir appearsnce at Mr. 
juliice Johnson's houfe, who being admitted, feid th^y 
'came lo require Mr Johnson immediately to ligna paper, 
wbich tbeypvoduced^ oi^'Otherw^ife that their orders wei-^ to 
arrcft l>lm. • * They i aid, Uiey came from the Attorney 
General, Mr. Juftlcc Johnson conceiviq^ that the an- j 

fwer \yhich he had fent the day before had not been laid 
before til<*.Atforney General," reduced it to writing, and 
rcquefted of the OlHcers, that they would lay it hefoi'e tlie 
Atiorney General. Th^ accordingly went away to do fo, 
Mr. Juf!ice JbrtNaON engaging to remain where be was i 

unill their return/ The next morft'ing they returned, with 
peremptory orderstoexedute the W?»rrant, if the condition 
before menp^iofted ihould not *be inftantly complied with. 
Mr.^ Jurtioe Jorn-son faid, that finding the paper was to 
bind him to appear inW'eii:Ai!nfter Hall, and to go to trial 
in fo flioii a fpace of time, that anjr attempt to prepare or 
defend hi mfelf would be in viiin, aridthat Jiehad been'by 
the let I er of Sir Evan NKpean, lulled into ^ deceitful 
fecurity, he declined (an opportunity even of-advifinj ^4 

with his C'ounfel, being refufed to him) to fign the paper. n 

Accordingfy, the arpeii was completed* A copy of the * .. ^ 

Warrant was then demandtd b^' Mr^ Juftice Johnston's 
Attorney, for the puppofebf^fuirigWt a Writ 6f Wabeaj . 
Corpns. The copy was at ' firft xefufed, but afterward* 
granted, and Mr* Emerson, theAttorhey, having takeivit, 
was difpatched for the Writ. The Officers were then 
afkcd 'what were their further orders? They anfwered, 
that they muft; bring Mr. Juilice Jofinson to Dublin ; [his 
houfe isabout two miles diftarice from Dublin;-] Wut, that 
fiiere he iriight remain at any houfe he thought proper, 
Thejr were aflced, if they hadany objeilion to his remaining 
at ibe boafe of Mr. William Johnson, in Harcdurt-^' 
ftrect ? Tbey alfcnted dht&ly. Accordingly, Mr. Juf^- 
tice Johnson f^id, he drove thither followed by the 
Officers. On his arrival there, it occurred to Mr. ScRi Ven, 
who had accoi^panied hiai, that the Attorney Ger>eral 
(jonld not have any reafonahle obje<5tion to Mr. JuiVice 
Johnson returning to his ownboufe forthe night, as the 
Writ would be immediately obtained, (the Chief Juftice 
then, in confequence^ of a previous intimation having been- 
fcnr, remaining at home for the purpofe of allowing it,) 
arid ihat Tie would hiinfelf go and^iH the Attorney Generfil. 

. Ohc 
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One of the Officers fai^,^ ihat as tb^ Auorney General 
Was waiting for him to know the event,, he rouft go, anjijl 
that he would himfclf mention tnerequeft tolhe Aitorney 
General, who, he made no doubt, would, comply. Tlic 
Officer went, and did mot' return with an anfwcr until tijc 
^ day was rirai^ elapfed. He then infoiiiicd Mr. Jufticc 

J0HN50N3 that aa to hb returning to his own houfe, /or 
that night, the Attoirney .(Seneral would riot interfere^" '; 
^nd, therefore he^ tbe Of&cier, could not permit. it. Mr- 
jufiiee Jqhnson f^id, be replied, 4)e Wr»s ibrVy for itj'bui 
would, endeavour to "accopjmoclale hjaifclf for the nighty 
wtere he was. Thepfccer, after a little paufe,obferv^T!» 
j^c was forry .,he cpujc} ,iip( permit cyfu that, as his drdeis 
were. :that /Mr. Juftice, Johnson mufi Jail forihwhk Jtr 
£ngla^d-^2ina then turned' to ihe.Cunftablc who \y^$ 'l^ 
icconipany his prilbncr,ih the voyage, and ^ave hlmfohijp 
d[|re61^dns- Thviy, Mr. Juftic^ Johnson laid, that aftef 
an lUncfs which had confined him nearly four monthsj.fuF- 
• fering under an almofi total deprivation of the ufeof lilS 




i vm " ithfi fligttert / iiiiiipauon tp ! his faiqily , of .-the . cai4f e oj 
AXi3.,dp]p^*ture — w^t]i<)u^ hayips leit gny .pro^rtiQn for the 
iiipport of his "hoiife* during his abfence-r-witjiout having 
prepared any money for his own expenfes— and he v'as 
ejire^ .^ithouVb^iAg..pprn»U?d tq. xef.^i(^, w, H> fcm<,in n 
(^*ci?PA>WS/^S iF^?f!^: ^.changiof <:loihlng, or fiicnd to 
acfipnapjany ^ipa,. ar. a.lpryajiit to attend y^rxjjj^ in this help- 
^ts; ujLti4^iQJ)J^ tQ |p^^fl^i|iped^ on .bo^rd Tn. mp/i fevere and 
tempeftuous weatlier, and accompanied by a Ct)ni^able) 
on his landing on the other (ide, to be fcnt from Magiftrat^ 
to Mag^iftratCi. by *^ the moft fJirecl road", to London ; and 
' this attempt was made at the moment whe^n his Attorney 
was .a6l4ially, employed ftt the, proper plEce,, preparing a 



1 »• J 



• It » a debt dne to caxjdour to llatcthcanr^icr which \yas given by. Mr. 
Attorh<!^ CeoeYal to ihis compfarril bf'fcvcrlty Yiiftdc by Jadgt Johmson. *Mr. 
Atiorady ' Riid,, that as the ^i£t uhderwfcicK the «nrtll wa& made. etui£kcd,.th«i 
tHe' j)#ir9i<^F ihould'be CRTrlV4 *^^y5.fe« moil dirc^ way->*'{ be 'conftuejcd, thit 
any dcjay m the tranfiiiifl»(>n.{o'e;i. tp? o^c nif^ht, and In the prifonti's cwq 
boiif^, ' Jin<l £t his d^ncffrneit dcfiYc) wo^ld enablt him to mamtxiaanai^ton 
for fall fi'mpritgnme/tfi and, thcte|fore» • tift ddirc ^f judpc johk^oii vtfUkr^ 
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Writ of Habeas Corpus, ancf the Chief Jaftide remaiiiing at 
lotne, by iappointment, to allow it. 

In this diflBculty, he faJd, he fent privately to his coach- 
man direflions to bring the carriage to the ^oor, aftd that 
lie fhould, as foon as his mafter got in, without waiting for 
further orders, drive direftly to the Lord Chief Juftice. 
He then applied to the conftable» and told him it was ne- 
ceflary, before they went on bdard, to call at a houfe in 
town^ in order to leave fonae direftions, and aiked the 
conftable to accompany him in the carriage. The coflftafele 
having affented, they got into the carriage, and were im- 
mediately driven, without the privity of the conftable, to 
the houte of the Lord Chief Juftice, where Mr. Jii^ftice 
Johnson immediately got out, and threw himlelf upon his 
Lordihip's protection, who accordingly k^pt him, until 
the writ ot Habeas Corpus wa$ ' prpcured, fealed, .^nd 
allowed 

Thefe circumftances, whidi Mr. Juftiee Johnson fai4 
were not condudcd until a late hour yefterdnv eventjjg^ 
t^ether with the deceitful fecurity into vhldi he had, by 
Sir Evan Ne pean^s letter, been lulled, would, lie h^^iedjr 
account fuffidently for bis Coun&l beting unprepared fbr ani 
immediate argument. • ..r ./ 

The Judges having |)ermitted hinf to ftate fo far. Be faidij 
be hoped they woura indulge him for a few minutes, in 
ftating publicly his reafons for his refiftknce, and fot de- 
clining to taeex at onCe the t;rial which was offcr^ to 

him- 

. ' ' ' •' ' 

Mr. Juftice Johnson then read the following I'eafons r ' 

* Becaufe every confrivance ha^ been made ufe of to db- 
fain a trial injarm^ and to exclude a trial of the merits. 

/ The proceeding by information is Avoided, and that o( 
indi^lment cho&'n, becaufe a. rule for an information iCould 
not be obtained without an affidavit of thefalfefaopd of the 
charges publifted, which tbc profecutors woul^ Mt do, 
becaufe they could not do io with fafety* 

The 



The particular place is choisn, and the tHal traosferred to 
it, becaufe an ac<^^ittal there, will in a pecuniaoy viev^^ be 
a more fevere puniihment, from the enormous expence, (if 
wltneiTes could be had at any expence) of defending, than 
iiny fine would probably amount to, even if the indifitment: 
were fnbmitted to. • 



Becaufe no expence whatlbever can give the defendant 
any certainty of having any witnefi to attend, ina£auch 
as the profecutor has, purpofely chofen a place for trial 
where the defendant cannot have compulfory proce£i for the 
attendance of any witnels, although a law has been paffed 
for the purpofe of bringing him diither. 

Becaufci the prefeitt is a cafe, of all others, where fudi a 
circumftance will produce the higheft degree of oppreffipn ; 
Inafmucb as the charae is attempted to be fupported on en- 
dence of fimilitude oT hand-writing, of papers in the pat- 
feffion of the profecutor himfelf, and of 'which the defend* 
am caOL have no knowledge until the moment of trial, in a 
place beyond fea, ^nd where there is perhaps not one perfon 
re(ident acquainted whix his hand^writing ; and even if he 
Jiai), in fuch a cafe, a trial where bis hand-writing was 
known, as fuch evidence is matter of belief and aonjefture 
pierely, his method muft be, to fummon as many peribif^ 
into dourt as he could set to attend;^ who were acquainted 
with hi3 hand-wriling. In order> upon the view at m^ time, 
to be enabled to have thofe who could form a belief or 
ppinion upon the fa6l — it l^ing notorious, that there are 
jman^ people wiio have feen a nand-writing, yeU upon a 
particular writing, which they had not feen be^re being 
produced^ have not been able to form fuch a belief ds the 
law requires- 

Becaufe it is notorioiis that the profecutors have pro#r 
cured witnei]fe8, (moft probably at the public expence^ and 
without compwlfory pioceli) to go from DubUn ^aU rei- 
fidet^ there) to; London^ to give evidence there ; an^ 
that the faA> as agaiuft the defendant, muft be teftified by 
them. ■ 

c Becaufe 
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Becaufe it is notorious, that all the above is contrivance 
to dtide a fair trial, and not necejfary Xcy the attainment of 
jnfticc; inafmuch as it is notorious, that the publication, 
(which is the 6nly fact ariling in London^ arofe as much 
in i>ttiyi«— the paper having been fold, and. being daily now 
felling in the fliops in Dublin ; which faS is as much a 
publication as the publication in London, and could 
equally be givep in evideace on a trial againft the fuppofed 
vrritcr. 

Becaufe, by a trial in Loinlon, if the defendant fliould 
be convifled, he ^ould be deprived of the full benefit of 
giving the truth pf the fa^ls, and other circumftances, in 
evidence, in mitigation of his fentence — the Court, in 
fuch laft-mentioned cafe, determining, asajury^, upon the 
credit they give tp the witnefles, from knowledge of their 
chara6ler, and from knowledge of the defendant's himfelf, 
and from, their own "knowledge of fails, which they may 
happen to have. ... 

. . ■ » . . . ' • .... 

'feecaufe,' even if the cafe were doubtful^ tHe liberty of'the 
.fubjeft fhould be preferved :-^thoUgh the defendant does 
not apprehend It to be doubtful ; becaufe, in Drder to re- 
mand the defendant, the Court muft determine, that in a 
.cafe agaiaft a fuppofed writer of a libel, when he was, 
at the. time, of the alledged writing and publication in 
Dublin^ and not elfewhere, and when the papers ap- 
peared to have been written in Dublin, and where the 
witnefles to prove the writing on the one 'fide, and to dif- 
prove.k on the other, are all relidents in Dublin, and 
where the publication was in Dublin, (as well as in Lon- 
don and elfewhere) and where all the fails happened pre- 
vious to the pafling of the act, the Legiflature had it in their 
contemplation, that fuch a cafe fhould be fent for trial to 
London, a place nearly 400 miles diilance from Dublin, 
beyond the fea^, beyond the jurifdiftion' of the code of 
laws, within which the above fails happened, and to a 
place-where no proccfs can compel the attendance of a 
iingle-witnefs refident in Dublin aforefaid;* an intention fo 
monflrofis, that it never can be enforced, while the ail, by 
any polfibility, can admit oi' any other conflruilion. , 

•'-■-. The- 
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The argmnent then commenced by ^he Council for Mr. 
Juftice Johnson. — The Attorney General replied 
on Tuefday tjijb zojii 






A difference of opinion fubfifting among the Judges, f 
the matter vas adjourned into the Court of Ki^ig's Bench* , 

There it was again argjied. The Court were again di-- 
vided; but a majority, (one of the Judges being abfcnt) 
being of opinion, that Mr. Juftice Johnson ihould be 
remanded, a new writ of Habeas Corpus was fued out, 
returnable ipto the Court jof Exchequer.* 

There the queftion was argued for three days, before a 
full Court ; a majority of whom agreed wjlh the Cotirt of 
King's Bench — ^but the Barons having> i.n confequence of 
a diverfity of opinion, deliveted their fentiments feriaiimt 
and at confiderable length^-and the Bar having difplayed 
extraordinary ability in the 4ifcuffion before them, it has 
been thought fit to felefl: |jie proceedings of the Court of 
Exchequer, as prefenting at once the fulleft yiew of thi$ 

important fubje6t« 

< 

H It was reported that the divifion was as follows: there were eight Jud^ef 
aifenibled :— Three were of opinion that Mr. Jallice Johmson lhoul(i be re* 
mapded^ three that he (ho'uld be difcbarged ; two declined to give aoy opfniof. 



c % 



■^x 



it 



COURT OF EXCHEQUER 
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T^he 4iA DHy of February, 1805. 

l^tefent: 

The Right Hon. the Lord Chief Barou^j 

The Honorable Baron Gsorge, 

The Honorable Baron Smith, 

Ttlic Honorable Baron M*Ci,Ei:-tANn. 

«.j'.. ..... I 

THE Writ of Habeas Corpus, and the EHurn iberetci, 
und the AiEdavits j of the Hon. Juftice Johnson and 
Jo^N Swift Emeeson, Gent, being read, 

Mr. BVEROWES 

Stated the fa£b difclofed by the Return and Affidavits. 
He feid, to joftify this arreft, and to warrant your Lord- 
fliips to remand, an Act of Parliament of the laft Seffion 13 
reforted to. If that A£l of Parliament muft be ^9 conftrued, 
abftra£> as fuch cbnfiru6lion muft be from the principles 
of our Laws a|id Conftitution, the LegiHature muft be 
pbcjrcd ; and we cannot be fuffered to take refuge in judicial 
milconftrufiion from the mandates of the fupreme power 
of the State. 

Whether the ]>giflature has fo clearly and unequivocally 
expreffed its will as to preclude all judicial interpretation 
in favour of prc-exifting rights of the moft facred kind, is 
now to.be argued and decided. What is the prorofition 

which 

t See Appendix XI. XII. 
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wbieh, injfgder tp jufiUjr Uiis arneft^ it it admitted muft be 
received as &|p perpetual Law of th(rfe SLealms, enabled bjr 
this Statute ? I fiay pef prtual ; faecanfe»> as the AA is not 
limited in durijtion, this Court never can make the poffibla 
forredion of It in futaraaay ground of their oonftrufiion | 
1^ you dlufl decide wbetl^er the legiflature intended that 
,ks ful^efls fhould exit fot evef under fucfa a rule- The 
propontion contended for is» <^ That wherever 0^^ man 
*^ of my rank, however k>w, (hall obtain a Warrant frpm 
^' Mfty Magifirate for any miidemeanor, however petty^ 
^' againil any man, however high, he may caufe him to be 
^' arrefted ia ofjr eictremity erf* the United Kingdoms, and 
f ' to be tran(micted at the public expenfe, mthaut a righi 
^' ^ k^ hailed^ to the kingdom where the oSTence is 
^' charged to be committed ; even - tbcmgh fuch perfon 
f^ neyer ^adbeen for one moment in the kingdom to which 
^^ he is trat^fmitted^" Such a propoiition flartles every 
man who hears it. The pectdiar hardfhip of my dient'^ 
cafe is merged in the pnUtc mi£chief ; and I will not weaken 
his daim to a conftitutional interpretation of this ad, by 
dwelling upon hi^ pecoliar fitualion* It is eoually his wiflt 
and his intereft, that this aft (houid be difcu0ed upon 
general grounds ; and in irefpeS: of him perfonally I mail 
only lay, that in rcjefiin^ the Attorney General's offer to 
wtoye the operation of the law in rtiptA of him, and ac- 
cept of bail, he aded as became the fubjed of a free fiatC;; 
and if he had compromifed this queftion,. and fubmitted to 
yiolent and uDConftitutional ifiterpretation of this lawj in 
return for perfonal indulgence, he would have diigrac^ 
|ib diarafter as a Judge, and oc^ht to be fligmatifed. 

In arguing this queftioi^, I will in Hmine admit that the 
pbvious and primary (I do not iay fieceffiiiy) meaning 
jpf the ena^ing words eftabliihes fuch a ixile. The enaftr 
ing yrords are fuffidently comprehendve to indude my 
client's cafe, and every cafe which I have ilated ; and un]efi( 
there be paflages in the a^ which, according to the rule^f 
of judiciai conf^i'uAiqii may explain and limit the extekt (3^ 
thefe words, my client muft be remanded. I admit, alfo^ 
that the cnafting words of a law are not ncceffarily reftraine^ 
by the title or preamble ; but that, on the coiitraiy, th<j 
ena6ting words may extend to many cafes not mentioned i^ 
either title or preamble / and that judicial interpretation in 

, purfiiii 
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purfuit of the manifeft intent of the Legiflatim^ may ex« 
tend a law to cafes not ftriftly or literally wit^mTiitle, pre- 
amble, or enading words. I am fo far from denying this^*- 
that I conceive that the principal ftrength of my ciicht's 
cafe depends upon its adniifiion ; becaufe^ I mean to argue, 
that from the whole of the aft, accurately examined and 
collated, you never can fay that it was the will of the- 
Legiflature that fuch a rule ihould be eftablifhed ; and it is 
liot my intereft, nor km I warranted, to fetter judicial 
interpretation within narroK^ and irrational limits. 

» ■ * * 

Upon two grounds I contend that the act docs not em- 
brace this cafe : — Firft, I fay, ** That as to the tranfmiflSon 
** of perfons from kingdom to kingdom^ it ought to be^ 
" limited to perfons charged with offences not bailable :" — 
Secondly, '* That it only extends to perfons who having 
*' committed an offence in any place where they Were per- 
< * fonally prefeist, have ceafed in any w^ay to continue within 
** the jurifidiction where the offence w^s actually commLt- 
*♦ ted." — Mr. Juftice Johnson is only accufed of a mif- 
demeanor which is bailable ; and I have a right to aifume, 
(it being difclofed by afiBdavit, and not contradicting the 
return,) that he was in the kingdom of Ireland when the 
alleged libel was publiftied, by his procurement, .in England, 
^ and ever fince ; confequently, if I eftabliih either ground^ 
he muft be difchargodt 

In conftruing this act, I am not afhamed to refer you to 
an elemenlary book ; and to a part of that book at which a 
diligent ^ftudent might arrive in the firft day of his legal' 
ftudies. The rules or figns, as he terms it, by >which the 
win of the Ltgiflature may be bcft explained in Acts of 
Parliament, arc no where laid down with more judgment 
and clearnefs tiian in ift Black. Com. page 59. Thefe 
figns, according to that elegant ^nd Inminous writer, are, 
lit. The Words— -zd. The Gontext— 3d, The Subject Mat- 
ter — 4th, The Effects,- qr Confequeqces — 5th, The Spirit 

and Reafon of the Law- rl have already admitted tliaj; * 

the firft impreffion of the mere enacting words would make 
againft my argument ; but if I fucceed in proving that 
upon the whole four latter grounds of interpretation, they . 
are ftruggling on the otiier Iidc againft the will of the'Legif- 
* ' laturc, 
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latare> as -well as agaihft the liberty of the fabjcct, you 
will no doiibt difcharge him. 

Apply thefe piinciples to my firft objeftion— the Legif- 
lature manileftly makes a difiin^tion between the obje(ft»' 
qt the a6t3 in the arreft and tranfmiflion of offenders from 
kingdom to kingdom^ and from county to county within 
the fame kingdom. 

If no diAin£lion was intended, the whole objeA of the 
Legiflature would be accompliflied by the firfl lefiion« by 
merely fubflituting the words United Kingdom^ for Ireland 
whenever the latter Term occurs ; and tlie third and fourth 
feflion. would not only be fuperHuous, but the Law would' 
Y^ uniform and free from the objedipns to which it is ad- 
mitted by the other fide to be liable, and which it is laid 
wi^l be remedied by the Legiflature. 

ITpoi;! the other fide it is admitted that a dI$in£Uon is 
mader— What is the diftinSion according to their interpre- 
tation, and what according to ours ; and let ipe aik you^ in 
the firft place, which is moft probable to have been the in- 
tention of the Legiflature ?r— They fay that as between , 
kingdom and kingdom eveiy dafs of offenders is included 
a^.well as between county and county of the fame kingdom; 
but that perfons arrefted in one kingdoDn for bailable of- 
fences committed in another cannot be bailed,^ .though as 
between county and county they may. ^ 

, We fay that as between kingdom and kingdom the law. 
only aSs upon offences not bailable, that therefore the 
objcfls erf the law cannot be bailed. — ^Their diftinilion 
repeals the Habeas Corpus Afls of both countries; 
ours conforms to them ; their diflin6Hon refpects their 
right, .of fcieing bailed when its violation would .be' compa- 
ratively nnoppref&ve, and annihilates it when it is moft 
neccflfary. According to thefe diAinctions we muft fuppofe 
that the Legiflature when in the firfl fection they are pro- 
viding for the arreft of a perfon accufed of a mifdeamenor 
in an adjoining county are fo tender of liberty as to provide 
that he fhall be bailable upon the very fpot where he is 
arreftedV .but that in the third and fourth fections they 
lofe fight of every pre-exifling right and valuably perfo- 
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Hdi privileg€9 and empower the tranrmiffioii of the fame dafi 
of offenders from kingdom to kingdom, without a right of 
being bailed ; and that they have diftinguifhed the cafes 
for the folc purpofe of making this prepofbrous and in- 
serted diftinction* U* it be laid that the law wuil^ be im^ 
petddt if it did not act upon inferior offenders as well be- 
tween kingdom and kingdom as between county and connty> 
I anfwer^ that it is a vain hope to frame any law which 
will not be in fome paiticular defective ; and that to exclude 
alt inferior offence Wbuld upon the whole bt more prac- 
tically wife than to indode tfacan atir-i-inafmucb as thd 
lafety and peace of each diAinct kingdom might b^ con- 
iidered d» fiiffieiently provided for by the purfuit and 
Ibringing back to ponlfliment of darmg and daneetous 
c»imina1i> while tlie flight and banUhmjent of inferior of* 
fenderSj who woiuld AiU be puaifhed if they (hould ever 
come within the jurifdicatioB» mighi; be deemed fuffident*^^ 
I (hall now proceed to (hew how the context of 'this act 
bears upon and eftaUtfhes my dilBnction ; but I fhdl firft 
ftdte how the Utw before this act Aood in relation to the 
a^reft and tranfmiffion of ofienders from kiagdom to Jciiigi* 
dom ; fifrft, no man covid be legally arcefted for any mif* 
demeanor eomnofitted in 9iH>lher kingdom* coHfeqaently he 
O0okl not be k^ly tranlmitted. Tlio cafe was emiintfy 
unpiratddei for^ and perhaps in wiidom fhoukl for erver 
remain fo' In refpectcpf fdons and traators, thf pradtiee> 
and perhaps the law wa« different. Tfaene exified a jrtwc* 
tice founded upon the antieot prerogative of the Crown of 
aiTefting high offenders accufed of offences not bailable^ and 
tranfmitting them (e» trial from kingdom to kingdom^ 
and this ufage was recogniled and ftnctiooed by the Habeas 
Corpus Act in England. The arnA was sdwayB under a 
Secretary of Staters vrarrantj and the Prifoner was tnuf^ 
diitted by a Ki«ig*s Mefienger. Ko ordinary Magiftrate 
ever did, or tm\A grant fuch a warrant. It wns a mere 
ftate proceeding, optional on the part of tbedx^w^^aoid 
the authority wasiocai and Ihnited. Thatin refpectof the 
ai-refi and tranfmiflion of higher o&nders ifaei-ewasfomffj^. 
but an in&fBcient remedy; inrefpeotof inferiof oflendeiv 
none. . 

The pre-exiAiflg lavi^ b^ng as I hsive Aated, ftron^iy 
illuftfdtee the inference I d^ive 6:<mi the preamble and 

context 
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Context of the act } and the object, fpirit, and policy of the 
act, and the confequences of the diiferent interpretation* 
in my opinijbn remove all doubt upon the fubject- 

The- p^amble of the firft feet ion, which eftabliihes the 
l3w as between county and county, recites, " Whereas it . 
frequently happens that ftrftms a^iunji whom Warrants are 
granted by, Scd &c. efcape into other counties, &c. &c.** 
Nothing can be mote compreh^nfive than the defcription 
of the objects of this act mentioned here and in every part 
of this fectioft. There is not a fyllable to reftrain their 
generality. The defcription both in the preamble and 
enacting part is precifely the fame. The context coi>- 
fpires with the enacting woids, and the fpirit and reafoil 
of the law are anfwered by a literal and comprehenlive 
conftruction— no bad effects can folloUr from it — no grand 
contiHtutional law, is indirectly repealed — no vital prin- 
ciple of perfonal liberty is facrificed. — The letter, context, 
object, fpirit and policy of the law are the fame; and the 
Legiflature having un^eftionably intended to extend its 
provifions to inifdemeanors, have provided that the liberty 
of the fubject fhould- not be facrificed, and they have 
enacted a right of being bailed in bailable offences, com- 
menfurate to the new power of arrefl which they hav6 
introduced* 

Look now to the preamble, and examine the context of. 
feftions 3 and 4, which provide for cafes between kingdom 
and kingdom. How are the objeSs of thefe feflions de- 
fcribed ? ** And whereas it frequently happens that felons 
and other malefa6lors iit that part of the United Kingdom, 
called Ireland, make their efcape into that part of the United 
Kingdom, called Great Britain." Is it a violation of our 
language to fay that thefe words import the higher and 
more enormous oft'endeis ? If it be faid, that th« term tna-^ 
lefa6hrj may be ufed to delignate any offenders^- is it no 
arifwer to ffate that that tertn is generally ufed to denote 
the higher offenders; that felons, and other malefaBorSy ac- 
cording to the rules of conflruQion mean malefa<9ors of a 
like kind ; and that if malefa6iors be interpreted as com- 
prehending all offenders, the word felons m^y be rejedled 
as furplufagc ? But examine the .context further, in order 
to difcover wlio are the objefis of this part of the a6l ? 

r> " Whereby 
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'' Whereby thefc offences often remain unpunifhed, there 
being no ftifficient provifion by the laws now in force for 
apprehending fuch offenders^ and tranfmitting.theiB, &c. - 
&c." — Is it not manifeft from thefe words, tl^at the of- 
fenders within the contemplation of the LegiQatt^ are fe- 
lons and other malefadlors, in refpefl of whom there pre- 
cxiftedy&w^, but an im^erfeH frquijion by law, as to arreft 
and tranfmiffion ? In refpe6l of inferior offenders, there 
pre-exiftcd no provifion at all. In refpect of the higher 
order of criminals, there pre-exifted an imperfect and in- 
fufficient provifion. Does it not follow that the Legiflaturc 
moft clearly meant to extend the provifion of thefe diftinct 
fections to the latter defcrijption of offenders, and not to 
the former ? • 

But it is faid the ejiacting words are univerfal, and not 
to be reft rained by the preamble- I admit they are not iie- 
ceflarily to be reft rained ; but I contend, that when the 
context, the fubjcct matter of the law, the effects and con- 
fequences of the different conftructions, and the fpirit and 
reafonof the law, all (as in this cale) confpire to limit 
the generality of the enacting words, all thole latter guides 
conjointly ought to govern. The enacting words certainly 
are very general: ** If any perfon or perfons againft 
whom a warrant (hall be iflued, &c. &c. for any crime or 
offence againft the laws in force in Ireland, &c. &c." If 
this defcription in the enacting part ftood alone and un- 
explained by other words and by the context, a word could 
not be faid in fupport of my conftruction ; but I contend 
that it is not unreafonable or unprecedented, in purfuit of 
the intention gf the Legiflature, toconftrue " any perfon" 
to mean '* any fuch perfon as w^as before defcribcd ; and 
the words " for any crime or offence againjft the laws," 
to mean *^ any fuch crime or offence as \ras before de- 
fcribed." — By the Whiteboy act, a number of offences are 
made capital by words loially unlimited, and by diftinct 
fections. Innumerable infiances have occurred of cafes 
which have fallen manifcftly within the enacting words ; 
yet the Judges have looked at the title, the preamble, and 
the recitals of that act for its object, and have never con- 
fidercd any cafe within ii, unlcfs proof was previoufly 
made that the particular county, where the queftion arofe, 
was in that rebellious, riotous ftate, which gave rife to the 
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fevere provifions. Upon a fimilar principle was Ran\^ick 
Williams's cafe decided^ by which a monftrous offender^ 
dearly wilhin the letter of the law was acquitted, becaufe 
his cafe d^ not fall within the evil intended to be remedied 
by the law under which he was tried. 

It has been argued, that by the 13th Geo. III. ip the Bri- 
tifh Parliament a fimilar law was enacted, as between Eng- 
land and Scotland, with almofl the fame recitals and 
enacting words, and that that act extends to all mifdemean- 
ors, although ho provifion is made for bail. I fay, that if 
thefc two acts be collated, important differences will be 
found between them. But it is unnetcHary to wafte time 
irt this enquiry, becaufe the whole gift of the obfervation is 
affumed without any proof. No iingle cafe has been ad- 
duced by which the j 3th of GeOp III. has beenconftrucd to 
extend to mifdemeaiiors ; and, I fay, that it is more pro- 
bable that fuch an extenfion of that law was never at- 
tempted, than that it was conftantly and univerfally ^cqui- 
cfced in. Can it be credited, that where a Judge of the 
land has conftrued this law not to extend to mifdemeanors, 
and where there is at leaft fo much doubt upon the fubject, 
that no Englifhman or Scotchman, jealpus of his rights, 
and ftrugglinff for his liberty, would nave taken the opinion 
of a Court of Juftice upon the fubject f Such a fuppofition 
is unnatural in the extreme ; and we ought rather to pre- 
fume, that no Englifhman or Scotchman was ever tranf- 
mitted out of their refpective kingdoms for a mifdemeanor 
under this act. 

It appears by this return, that the Court of King's 
Bench have conftrued this act againft my argument. It 
cannot be contended upon the other fide, that this deter- 
mination is binding upon you ; and I will not deny that it 
is a formidable precedent. It is, however, but the deter- 
mination of a divided Court, from which alfo one Judge 
was ahfent : and, in a new cafe like this, when the moft 
valuable rights of the ful»jects of the whole empire are in- 
volved, T iliquld hope that you will attend more to the ar- 
gument than the authority. I have an high rrfpect for 
that Court : for the amiable and dignified perfon who pre- 
fides in it I feel more than refpect. I met him with an 
^arly ^nd inftantarieouis predilection, which has ripened 
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ijilo habitual and almoft involuntary efteem and veneration. 
I could not if I would, I would not if I could, detract 
from the weight of his authority by difparaging reflections. 
I (hall not wound his feelings by praife, or the feelings of 
others by cenfure. I (hall only fay, (what tWe occafion 
extorts) that if I were to look for any ipfiper;eciion in i)is 
character, 1 muft fearch for it in the excefs ©f fome nobie 
and virtuous propenfity, fome amiable or admirable quality 
of the head or the heart. I would fay that he has, perhaps, 
too much of a quality of which moft other men have too 
little: you perceive I mean that intellectual humility, that 
modefty of mind, without which wifdom cannot exift, and 
even genius lofes much of its luftre. To the predominance 
of this quality, I would, perhaps, afcribe this judgment ; 
and I would add, that, upon fuch a fubject as this, he 
would be more liable to err than upon any other. When 
the conftruction called for might appear to be an extenfion 
of jurifdiction, an- interference with the functions of the 
lyCgiflature, a fort of conftructive legiflation, I ihould fear 
that the modefty of his nature might, perhaps, too Auch 
controul the fuggeftions of his powerful and comprehen- 
five underftanding. But, certain I am, that if you Ihall 
differ from him, he will rejoice that the liberty of the fub- 
ject has furvived this act, and will feel pipre gratified than 
rebuked.' 

Upon the 2d objeftion, namely, " that this act only 
applies to perfons who, by change of place in any way 
occurring, have ceafed to continue in the jurifJiction 
where the offence was committed," the cafe of my client is 
ftill ftronger, becaufe his cafe does not fall within the ne- 
ceflaiy and obvious meaning of the enacting words, and 
the conte:^t, object, fpirit, and meaning of the Legiflaturej 
and the confequences of the contlruflion contended for on 
the other fide ai*e ftill move powerful in excluding his cafe 
under this head of objection than under the former. 

It lias been I think incorrectly faid, though by high au^ 
thority, that the object of this act being to prevent im- 
punity in general, the recital of one mode by which im- 
punity is obtained, ought not, in any degree, to controul 
the extenfion of the remedy'to other modes by which juf- 
ticc may be eluded, Moft manifeftly the act has no fuch 
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impunity of crimes might be procured. Many modes of* 
eluding juftice may exil]i, and are in daily practice, to 
which the Legiflature had. not. the flighteft notion of ap- 
plying its provilions* Every line of this act fhews that 
the fole object of the law, and of thofe law* M-hich it 
nearly copies, . was to prevent •the evalion of juftice by a 
removal out of the jurifdidtion. 

The 23(lGeo*IJ. c 56- f. 1 1. in Great Britain was the firft 
aft upon the fubject. The preamble and enacting words of 
this lection are confined to pcrf^ns efcaping out of the ju- 
xilAicimn a[Ura warrofit ijjued to afpreheudi and no pro- 
vifioii is made for bail in bailable ofiences. It was obvious, 
that the act Ihould have comprehended perfons efcaping 
out of the jurifdiction before the ifiuing of the warrant, 
and refiding or being elfewhere* Accordingly, tfae !i4th 
Geo. II. ch. 55, aftier reciting this fection, proceeds,' 
** and whereas fuch offenders may tefide or be in fomc 
Other county, .&c." out of the jurifdiction of the Juftice 
granting fuch wa,rrant as aforefaid, before ihe granting 
Sicb warrant, , and without efig^ping. or going out of the 
coiJ^nty, Set, n^terjuch warrant; granttd" Now it is plain, 
th^Ht ^^e words mfhout ffa^n^ afttr fuch viarrant f granted, 
import that thp perfons ip cpntemplation have.efcaped be- 
fore warrant grahted. Such conftruction is. agneeable to 
the ordinary rules of interpreting language, and is forced 
upon us by the obvi,9us defect or thelbrrocr, act, arid the 
natui^ of. the. fubjectv ]Ij(ow fe^ whether the enacting 
words may. not without violencis be conftmed to extend 
merely to perfons, vfh^Ji^yiii^ ceafed to continue within 
the jurifdiction where. X^py ,bay(Q violated the laws and 
ought to be tried, axe, fi^ pjl)je^ts of legal purfuit, " be it 
ther^ore enacted, thj^t fvpoa and after, &c. &c. in cafe 
any perfon againft w^om a warrant Ihall be iffued by any 
JulHce, Ac. of any county, &c. fhall efcape, go into, re- 
iide, or be in any other county, &c. outof the jurifdiction 
of the Juftice. granting fuch w^irrant, it fhall and may be 
, lawful for any Juftice of the county, &c. where fuch per- 
fon fliall efcape^ go intOj-refide, or be^to indorfe his name, 
&c. &c." Now I conceive it to be a natural and reafonable 
conftruction of rhefe words, in an act made inanifeftly for 
the purfuit of fugitive offenders, to interpret the words 
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, ** fliall rcfidc or be,'* to mean " (hall become refident or 
eatifting.'* The contrary interpretationTenders the words iA^i// 
^jr/2/)^ or go intoy totally fuperfluous and nnmeaning; for if 
the words r^skls or be^ . apply to all cafes and all modes of 
rcfidencc or exigence, as is contended for, fuch words 
would manifeftly include the cafes of reiiding or being after 
cfcaping or going into the places to which the procefs is 
extended. Such an interpretation alfo would render the 
\diW ex^post faSioy when it is exprelsly framed to com- 
mence from a certain date^ and muftbe confidered as prp- 
fpective^ The date of the act cannot refer to the iffuing of 
the warranty bat to the act of the object of the law bringing 
himfelf witbin its operation. The objection that a law is 
^-postfa^o, never can be anfwered by rendering its force 
dependent upon the act of a third perfon, fubfequentto the 
pafBng of a law. I conceive that the words refide or he are 
introduced, in order to extend the eflFect of the Uw to all 
cafes in ^iiicXy an offender is found out of the jtirifdictiop 
in which he perfonally vi<rfated the law, without diftinguifh- 
feg how, why, or under what circumftances he cealed to 
continue txi'here he had offended. It might be deemed 
reaifonafelfc and juft to bring aft offender bride to tria?;^ 
whale Ve^* xiA^ fee tlje ciufe pr occtffion of hir removal out 
of the jurifi}ietion> although it ^Itrould ht rcpa|nant f d the 
ptincipl<j$ of jufiice to force hiiai into a jiiiifilictiori irithiii 
whfeb he li^vet bad be^ri. ' 

Such ire the ttitrp Eiiglifll acts intreddced to regolatethi^ 
fubject between county atwi cdiinty in England i and it hat 
been utged by the Attfirrh^y^ Geiiirf-a! in anbther place, thit 
the fiift fectioA of the act ive are cOiiffruin| is founded upon 
th^& actSi that the pr^aiiiblcof thepreftnt act contains in 
fiibftince the fame recitals, ind thaitl'the ewacting w6frd3 are 
identically the feme. The pi^awble of the firft fection of 
the pr^Tent ftct recites, *^ whereas it frequently happens 
thatperfon^ againfl wh<)m warrants are granted, &c. efcape 
into other counties, 6cc. and it may alfo happen that 
pe^fons having committed offetices in fome county or 
place, may refideor be in fome other county or place, oxit 
of the jurifdiction, &c. y^hereb/, &c." The fame recital 
comprehends the objects of the 23d Geo. II. namely, per- 
fons efcaping after a warrant, and the latter recital ex- 
tends to perfons ceafing to continue within the jurifdiction 
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. after the ofience committed, whether they bad left it before 
or after the warrant was iifued. The words having commiUed 
in the fecond recital manifeftly mean after having committed, 
and the words mo^ rejide or be, muft mean may become reJidenZ 
cr efijting ; and there is not a fingle fentence or word in 
any ot the acts to (hew that the Legiflature had in contem* 
plation the cafe of a man refiding, or being out of the ju- 
rlfdiction, at the time the offence was committed within ir« 

« If fuch interpretation be admiJQible as to the law whidi 
provides as between county and county, with what ad- 
ditional force does it apply to cafes ariiing between king- 
dom and kingdom. The recital in the fections providing 
for the latter cafes, is confined to fihns and other malr- 
Ja6lors efcafing from one kingdom to another, and the enact- 
ing words are precifely the fame* 

I have ar£iied from the words, let me now ai^oe from 
the (ilence of the Legiflature. If the law was intended to 
extend to conftru6live miidemeanors between kingdom and 
kingdom, would it not have made a proviiion for hail ? 
Would it not have armed the prifoner with procefs to cobh 
pel witn/sifes from the place where he was when the i^St 
was icommittod, and where his defence would moft probabiy 
arife, to attend his trial ? WouM it not have provided for 
the trial of acceflaries in Irjcland to felonies committed in 
England ? As the law ftood before this ?&, and ftiii fiands, 
an accefllMry in Ireland to a murder or felony in England 
could not be tried iii either country* This a(Sl creates 
no new offence* It does not extend the jurifdi^^ion of 'any 
Court* It merely facilitates procefs in bringing offenders 
who were before fubjeA to trial before a tribunal which 
before had cognizance of thdr ofience. It follows clearly 
that an aciceffary refident in Ireland to a murder or felony 
committed in England cannor be arrefted and tranfmitted 
under this act* To what end tranfmit him ? If he cannot 
be tried, he muft be difcharged* You never could 
conftrue an act exprelsly made to facilitate the arreft and 
trial of offenders to extend to perfons who cannot be 
tried. Such perfons however criminal inforo confcientim are^ 
technically fpeaking, guilty of no municipal offence. 7^hey 
are i^. the fituacioQ of acceffaries in one county to felonies 
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committed in another before the II. and III. Ed\«r. £nglifh# 
and the loth Ch. I. Irifh- They are objects of total impu- 
nity — what follows? That if Mr. J uftice Johnson had 
procured a murder or felony to be committed in England 
while he refided here you muft difchaige him without bail ; 
but according to the argument upon the other fide, upon 
account of the flight nels of his offencej you muft tranfmit 
him without bail. It would be an infiflt to the Legiflature 
to impute to it fo impolitic and prepofterous a diftinction, 
and in refufing to eftablilh it you vindicate their character,* 
inftead of ufurping their power. Can you believe from any 
part of the act, or from all its parts collated and compared, 
that the Legiflature. intended that no accej/ary to a murder 
or felony, however atrocious the gHilt5 fliould fall within its 
provifion, but that every man who fhould procure a mifde- 
meanor, however venial, to be committed, fliould be fubject 
to its fevereft provifions ? That the former clafs of offen- 
ders flwuld triumph in total impunity, and the latter- 
languifli under the bittereft perfecution ? . 

Upon the whole of this cale, I conceive that Mr. Juftice 
Johnson is entitled to be difcharged : becaufe he is a 
fubject of a free ft ate entitled to perfonal liberty, which he 
has not forfeited by any crime committed againft the law 
of the country in which he lives : becaufe the law of the 
Imperial Parliament, whofe fupremacy he was himfelf fo 
forward in eftablifhing, under which he is treated as a 
prifoner not bailable for a conftructive mifdemeanor, is in 
refpect of him ex-poji fo6to : becaufe felons and criminals 
efcaping juftice by flight or removal from the jurifdiction 
which fliould try them, appear from the title, preambles and 
whole fpirit of the act to be the fole object of the Legifla- 
ture X becaufe the Habeas Corpus acts of both countries 
would by a contrary conftruction ftand perpetually repealed: 
becaufe to fupport the arreft you muft believ^ that the 
Legiflature in one and the fame aft provided for perfonal 
liberty where its violation would be comparatively uninju- 
rious, but left it totally unprotected where the moft op- 
preflive confequences would follow its invaiion. That they 
intended to leave acceflaries to felonies and murders in total 
impunity, and to purfue inferior offences which the law 
does not treat as acccflbrial, merely from their flightnels^with 
the bittereft vengeance* That in purfuit of juftice they 
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fhould for the flighteft offence tranfmit a man as a felon 
to a foreign country without furnift^jng him with procefe u> 
. command theattendance of waneiVc$> md thatin a cafe where 
the jurilidiction at home vis fpU as competent fiSid muf:^ 
more fit to try thcuflence* Uatil this qpcAipn is . Bnal^y 
fettled by judicial deternJtnaUQn9j I never can. credit thyt 
the Imperial Parliament intended to le^ve the fubjects of 
the united countries under a I'ule foynequalj fp miichievous, 
and fo abfuird. It ought perhaps be creditifd^ that in violei»t 
times> under the predominance of ao arbitiary fpiiV, 
a Minifler might prefs forward a law wbldi VH>u]d Ifiaye the 
liberty of the fubject at the mercy of the CriJvrt. 4iut 
I cannot . credit, that" any MiniAer^ iis^ any Parji^fneni^t 
would empower any man to violate tl)e liberty of r^yery 
other whom he ttight diflike^ under the (ligbteil pfPdteiLt^ir^ 
would defray the e;^penle& of his malicious profecutiof» 
and fubject ^ man, becaufe he was charged with the Uighloft 
offence^ to inevitable puniQiment, more hoary tbanfrould be 
inflicted in confequence of his coMfeifipn or co|ivif:tidn of 
an offence of tenfold enormity. I tlierefpre coine^ive that 
there is nothing in this act to warrant the detention of Mr, 
JulHce JoHNftOtf^ and fed g confident hope tli^t he will 
be difcharged** 

Mr. CvgRAK* 
My lordt^ 

It has fallen to my lot, either fortunatdy or UfifoftfiiKitely, 
as the event may be, to rife as counfel for my client on this 
pioft important and momen'tous oceafion* I appear before 
you, my l»ords, in confequence of a writ iliued by his 
Majefly^ commanding that caufe be' ftiewn to this his 
Court why his fuhjeB has been deprji^ed of his libcrly^ 
and upon the caufe Ihewn in obedience to this writ, it is 
my duty to addrefs you on the moft awful queHien, if 
awfulnefs is to be judged by con&quences aiYd eveiift, on 
V^hich you have been ^er called upon tq decide. Sony 
am I that the talk has not been confided to more adequate 
powers; but, feeble as they are, they will at leaft not ffilrink 
from it. I move you therefore that Mr. Juilice JoHNgojf 
be relcafed from illegal imprifonment. 

1 cannot but obferve the fort of foemc preparation with 
which this fad d»'ama is fought to be brought forward. 'Ii| 
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part I approve it : In part it excites my difgufi and indignation* 
I am glad to find that the Attorney and Solicitor General^ 
the natural and ocfHial profecators for the State do not ap- 
pear i and I infer from their abfence, that his Exceilency 
the Lord Lieutenant difclairos any perfonal concern in this 
execrable tranfaftion. 1 think it does him much honour ; 
it IS a conduft that equally agrees with the dignity of his 
charafter and the feelings of his heart. To his private 
virtues, whenever he is left to their influence, I M'illingly 
concur in giving the moft unqualified tribute of refpeft* 
And I do firmly believe, it is with no fmall regret that he 
fufFers his name to be even formally made ufe of, in avowing 
for a return of one of the Judges of the land with as much 
indifference and non^chalance as if he were a beaft of the 
plough. I obferve too, the dead lilence into M'hich the 
public is frowned by authority for the fad occalion. No man 
dares to mutter ; no newlpaper dares to whifper that 
fuch a queflion is afloat. It feems an enquiry among the 
tombs, or rather in the fliades beyond them* 
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I am glad it is fo— I am glad of this factitious dumbneis ; 
for if murmurs dared to become audible, my voice would 
be too feeble td drown them ; but when ^U is bu(hed-r- 
when nature fleeps-r 

C^m qi4ia mortalibus ppgris* 

The wcakeft voice is heard — ^the fhepherd's whiftle fhoot3 
acrois the liAening darknefs of the interminable heath, and 
gives notice that the wolf is upon hi$ walk, and the fam^ 

f^lqom and fiillpefs that tempt the inonfter to come abroad, 
acilitate the communication of the warning to beware. 
Yes, through t{)at filence the voice (hall be heard ; ye?, 
through that filence the fliepherd -fliall be put upon his 
gpard ; yes, tjirpugl^ tpat filence fhall the felon favage be. 
chacedinto the toil. Yes, my Lox'ds, I feel myfelf cheered 
and impreffed by the cpmppfed and dignified attention with 
which I fee you are difpofed to hear me on tlie moft impor- 
tant quefiion that has ever been fubjedled to your confider- 
^tion ; the moft^ important to the deareft rights of the human 
bpng i the moft deeply int^refting and animating that can 
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beat in his heart, or burn ^ponhlStongue-«^Oh ! how recreating 
is it to ieel th^t occafions may arife in which the foul of 
man may rcaflume her pretentions ; in which (he hears the 
voice of nature whifper to her, os homim fvBlime dedi 
calum^t^e tueri ; in which even I can look up with calm fecu- 
rity to theCourt, and down with the moil profound contempt 
upon the reptile I mean to tread upon I I fay, reptile ; be* 
caufe, when the proudefi man in fociety becomes fo the dupe 
of his childifh malice, ^ to wifh to.inillA on the objeft of 
his vengeance the poi^n of his fling, to do a reptile's work 
he muil (brink into a reptile's dimenfion ; and fo (hrunk, 
the only way to aflail him is to tread upon him. But to the 
fubje6l :-r-this writ of Habeas Corpus has had .a return. 
That return flates, that Lord £ll£n borough. Chiefs 
Juflice, of England, ilTued a warrant reciting the foundation 
of this difmal tranfa6lion : that one of the Clerks of the 
Crown-office had certified to him, that an indidlment had 
been found at Weflminfler, charging the Hon. Robert 
Johnson, late of Weftminfter, one of the JulHces of hl^ 
Majefty's. Court of Common Pleas in Ireland, with the 
publication of certain flanderous libels againft the Govern* 
ment of that country i againfl the perfon of his Excellency 
Lord Hardwick£, Lord Lieutenant of that country; 
againft the perfon of Lord Redesdale, the Chancellor 
ot Ireland; and againft the perfon of Mr.Juftice OsBOJtME^ 
one of the Juftices of the Court of King's Bench in Ireland. 
One of the Clerks of the Crown-office, it feems, certified all 
this to his Lordfhip. How many of thofe there are, or whQ 
they are, or which of them fo certified, we cannot prefume 
toguefs, becaufe the learned and noble Lord is tilent as to thofe 
circumftances. We are only informed that one of them 
made that important communication to his Lordibip. It 
puts me in mind of the information^ iven to one of Fielding's 
juftices : *^ did not", fays his worlhip's wife, ^'the man witlx 
the wallet make his jidax^ that you was a vagram /" I . 
fuppofe it was fome luch^ petty bag officer who gave Lord 
Ellenborquch to underhand that Mr. Juftice Johnson 
was indi6led. And being thus given to underftand and be 
informed, he ilTued his warrant to a gentleman, nodoubt of 
great refpe£lability, a Mr. Williams, his tipf^afF, to take 
the body of Mr. Juftice Johnson and bring him before a 
Magiftrate, for the purpofe of giving bail td appear within 
the tirft eight days of this Term, fo that there might be a 
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trial within tliedttlmgs alter; and if, hf the bleffing of God, 
he fhouy be c6nvi^trd^ then to appear on th« return of thk 
po/itaytQ he dealt ^'ith according- to law. 

:: Perhaps 4t may be a queftion for you 4o decide, whether 

t}^at warrant, fu^h as it may be, is Adt n<^K7 a^felstel/ 
fpieht ; andi if not) how a man can contrive to be here-' 
Aktv in England on a day that i® pall ? And' high a^ the 
ej^inron iAay.be in EAg^and of Iriih underftanding, it ^ill 
be fomething beyond even Irilk exae^nefe to bind him Uy 
appear in England not a fo^t^night hence, but a fortnight: 
ajo.— ^I vriftis my Lordl^vre knd the art oi givhlg Tinie thii 
Retrograde Tjftotioi^ If pdflefied 'of the fecrei^ue* might pot 
libly be dii^ofed to improve it fiofok fortnights inloyears. ' . 

^Mre h f<Mi)etMng hfoi incbr^H^ in the joxta-pofition of 
Sg»a4tH"es4 The warrant i^ Signed by the C3i?ief juftic* o4 
all tngland.'^tib lAufk^ the e>ar is i-ecoilciled i^ ftron^ 
Iranfttidhs- of kej^ by a preparatoi^ refohrtidn of the intci^ 
-v^nii^g 6i(^r^; but h^te, ^^^l t4ier6 is nothing to break 
the (^yiri tbe smgust title ol^ EtVelibo^ough is lbU<d»iired by t^e 
fe'rtikrorft^ name of Btotteeii BeM> the %<&nft)r df his Lord* 
lb!p*« wartam. Let tofe k^, hcW^i^ri be fogged to dee« 
I%hi1y of iihe e^iDpe^r of the n^Ie and tearoed Lot4. Mr. 
^<ffli<5^ ^il iyught to be ^ -LtiWf^i^ ; I r€fi«enibe* Wm myfetf 
lonfg A c^les, ^nd I ki^y^Hriiis credit "with the Stfa^e ; he h^^ 
feed 2i'HoU ptdfi^i I fti^ hbtf herefdte ijis'by it tf»y not fairly 
h^ f^id '^J&rttMdii Mthia/''- Ik ^ap^ari by this rettttn> that 
Mr. Juftice Bell indotflte tbis-bUl tf kw4ing to another con^ 
fiignee^ Mr. Medlidot, ^ ittoft Wfp^tablt gentltemati ; ht 
cfcfcrtbes hifftfelf u^ft th^ t^aWtfttt, and be |*yes a degghN 
iul^fpeditieA of the adii*ft^fftJ<i«?dn of Jnftreej knA the caiefi^ 
d^bf<Sltints?n office ;.*«d«f«4bes himfel* a j'uHice and % 
f^eace Officer-^that is, a Magiftrat^ and a Ca«hpo!e : — So 
that- hie A Ay receive • itifbiBQ^rkM^s tts 'a Jtiftf ce i if he can 
wvite^ he aa^^'.di'afw thett ** a«Gkik; if riot, be can ex* 
'eitit^ the wkrrfejfit as Bt>\iiS; and, if it be a cap'ital of* 
fence, you* ^ay fee the Culprit, the Jptifliide, the Gierke 
ihe-Riiliff, a^l the Hiingmar.i' together in^the fetoe eart; 
laftd, t'hovgh he may iicft wrik, -he may ** ride awd 'tie!** 
What a piiy th^ their journey lliouW nOt be foi'ther con* 
tinned tog^i-l^er ! ^'hat > as tb^ had been ** lovely in their 
Kves, fo in their dcaihs they *aight not be divided !" 1 find, 
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my Lordly I have undefignedly ralfed a laugjb ; never diS 
I le& feel BaerritneBh— Let not me be condemned— let not ti^c 
laugh be miftaken.— Never was Mr. Hume more juA thaa 
when he fays, that '^ in many things the extremes ai-e 
nearer to one another than tl^^ means*" — V^w, are tfaoie 
events that are produced by vice and folly, that lire the 
heart with indigtiation^ that do not alfo (hake the iklts witlh 
laugh tei!« So when the two famous moralifis of old hc^ 
beld the fad fpectacle of life, the one burA Jnto laughter, 
the otheif melted. ii^to tears.: they, were each of tliem rights 
aid cijttaUy rig^l. . . , 

Bfsfunt imman^Jtibil^ hdihtium* 

But Aefc- laughs. are .the bttter ircf«l laughs of ^pneft in- 
dignatiof^y-^-^r they are the laughs of hectk.onupla^picboly 
attddefpair. . ;. i ,< , ^ 

I ■■.i'.« »• 

It is Aat»d to you, my lor^ that theCe two Jul^^CoS, If 
Jufticeft :U)ey aue tb be Called*' VRenMothe houle ofttvp <ie- 
fendant* I ^m fpt^xt^ to JudgeSii, ,but I diiRi?un^,t;He paltij 
htfult it would be to them, weire I to apj^al to janj^ 
wretched .fym<pathy of ikudtion. I feel I apoi'above it*' 
I know the Bench b above it. £ut I know« /too,, ^a^ 
there are rank a, aivd degyces, and 4ccorunis to be ob^ 
fervbd; .aiid» if I bad a imrlh cooanuiiicaticn. to.fnake ,to 
a iwser able Judge, Had a (imilar oae to Jiis Crler^ Ffhould 
certainly addrefs them in a very diffevent language indeed. 
A Judge of the land, a man not young, of infirm heallli, 
bas the feju^uiir^ ^ has iidbkation; broken open by tl^iie 
U^ *perfoa€^ ^^ £bt out with hiA for the coaft, to diag 
from his coimtiy^ t0 hurry him to a ftrange land by tl*^ 
** moft^lirectiway!" tiH the Kill's writ Sopt the male- 
^tors^ and. left the fubj^ct of theKii^a waif droptld 
the purfuit* 

• Is it for nothing, my Lords, i £iy this ? Is it widiout 
Mitenrioh I ftjite die hSts in this way ? It is with every 
iirten^ion^ It is the duty of the public advocate not fo to 
put fdr1raild*tke object of public attention, as that the 
flcekton only »fhaU appear, without fleOi, or feature, of 
complexion. . I-meafn every thing that ought to be meaafc 
ia a/Court of Juflice. I mean not only that this execrable 
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attempt fhall be intelligible 16 the Court as a matter of 
JLazi^, bat Ihall be underftood by the world 3s an ^ct of SiaU^^ 
W advbcates'had always tlie honefty and the courage, upon 
occafions like this, to defpife aill perfonal confiderations, 
and to think of no coilfequence but what may refult to the 
Public from the faithful difcharge of their facred truft, 
ihcfe phrenetic projects of power, thefe atVocidus ag- 
greflions on the liberty and happinefe of men. Would not be 
fo often attempted ; for, tbough a certain clafs of delin- 
quents may be fcreened from punifhmeiit> they cannot he 
pT(A€cted from hatred and derifiorf . The great tribunal of 
reputation will pais its inexorable fehtence upon their 
crimes, their follies, or tiieir incompetency ; they will 
fink themfelves under the confcioufnefs of their fituation; 
they will feel the operation of an acid fo neutralizing the 
malignity of their natures, as to make them at Teaft harm- 
Iefs,*if It cahnot make them honest. Nor is there any 
thing of fifk-in- the conduct I Tecommend.^ If the fire be 
hot, or the window cold, turn not your back to either ; 
lorn your, face. ^So> if you are obliged to arraign the acts 
of thofein high ftatioh, approach them not with malice, 
nor favour, nor fear. Remefnber, that it ifc the condition of 
guilt to trenfible, arid of honefty to be bold; remember, 
that your falfe ftar only can give them falfe courage : — ^th^t 
Irhiid you itobly avow the caufe of trutti, you will find her 
fliiekt an impenetrable protection ; and that no attack can 
be either' hazardous or inefficient, if it be juft and refolute. 
--If Nathan bad not fortified himfelf in the boldnefs and di- 
rectnefs of his charge,' he might have been haitged for the 
-malice of his parable. 

It IS, my Lord?, iii this temper of mind, befitting every 
Advocate who is worthy of the name, deej^ljr and modeftly 
fenfible of his duty, and proud of his privilege, equally 
exalted above themeannefs of temporizing or of offending, 
inoft averfe from the unneceffary infii6iion of pain upon 
»,any nian or men whatfoever, that I now addrc& you on 
a queftion, the moft vitally connected with the liberty and 
well-being of every man within the limits of the Britifh em- 
pire; which, if decided oneway^hemaybeafreeinan; whith^ 
ff decided the other, he muft be"a flave. It is nOt the Irifh na- 
tion only that is iivvolved in this quefiion. Every member 
of the three realms is equally embarked ;• and would to 

God. 



God all England ^ould Hften to what paffes hei'e this day ! 
they would regard Gs with more fympathy and refpect, 
when the proudeft Briton faw that his liberty was defended 
in what he would call a Provincial Court, and by a Provincial 
Advocate, The abftract and general queftion tor your con- 
lideration is this: my Lord Ellenbo rough has figned with 
his own hand a warrant, which has been indorfed by Mr- 
Bell, an Irifh Juftice, for feizing the perfon of Mr. Juftice 
Johnson in Ireland, for conveying his perfon by the moft 
direct vray* in fuch manner as thefe Bailiffs may chufe, 
acKois th€ fea, and afterward3 to the city of Weflminfter, 
to take his trial for >n ^UedgecJ libel againft the perfons 
entrufied y^ixh the government of Ireland, and to take 
that trial ip ^ country wjiere the fuppofed offender did not 
live at the time of the fuppofed offence, nor fince a period 
.of at leaft i8 months previous thereto, has ever refided; 
where the fubject of his accufation is perfectly unknown ; 
where the conduft of his profecutpi's, which has been the 
fubjeil of the fuppofed libel, is equally unknown ; where 
he has not the power of compelling the attendance of a 
fingle witnefs for his defence. Upder that warrant he has 
been dragged from his family : under that warrant he was 
pn his way to the water's edge ; his tranfportation has , 
been interrupted by the writ before you, ^nd upon the. re- ** 
.turnpf tl^at writ arifes the queftion upon which you are to ^ 
decide, the legality or illegality of fo tranfporting him for 
the purpofe of trial. I am well aware, my Lords, of the 
limits of the prefent difculfion ; if the law was clear ii^ 
favour of the profecutors, a moft momentous queftion might ' 
^rife — how far they mgy be delinquents in daring to avail 
themfelves of fuch a law for fuch a purpofe?— but I am 
aware that fuch is not the prefent queftion; I am aware 
that this is ijp C^urt of Impeachment ; and therefore 
that your enquiry is not whether fuch a power hath been 
criminally ufed, but whether it doth in fact exiih The 
^rreft of the defendant has been juftified by the advocates 
of the Crown under the 44th of his prefent Majcfty. I ^ 
have had the curiofity to enquire intp the hiftory of that 
act, and I find, that in the month of May, 1804, the 
jjrother-in^law of one of the prefent profecutors obtained 
Jeave to bring in a bill to *^ nender more ea^ the appre- 
-*' bending and bringing to trial offenders efcaping from 
f^ one part of the United Kingdom to another, and alfo 
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** from one coanty to another ." that. bill vas Jbrought in ; 
it travelled on in the caravan of Legiflation unheeded and 
wmoticed^ retarded by no difficulties of difcullion or de- 
tate^ and in due fulnefs of feafon it palTed into a law> 
which was to comoience from and after the ift of Auguft, 
iSo^. This act^ like a young Hercules, hegati its exploits 
irr tne cradle. In the November following th6 prefent 
warrant was iffued^ under its fappofed authority. Let 
iftc not be underftood to fay that the act has been Aided 
ttu'ough an unfufpecting Legiflature, under any particular 
influence, or for any particular purpofe : that any fuch 
msok could he founds or any fuch influence exil\, or any 
fuch lethargy prevail, would not, perhaps^ be decent to 
fuppoie ; ftill lefc do I queftion the legiflative authority of 
Parliament. We all know that a Parliament may attaint 
itfelf ; and that its omnipotence may equally extend. in the 
feme way to the whole body of the people. We know alfo 
that moil unjuft and cruel acts of attainder have been ob- 
tained hy corrupt men in bad times; and if I could 
kriflg myfelf to fay, which I do not, that this act was 
contrived for the mere purpofe of deftroying an ob- 
iKOxious individual, I fhould not helitate' to call it the 
saoft odious fpecies of attainder that could be found 
upon the records of legiflative degradation ; becaufc, for 
the fimple purpofe oi extinguifliing an individual, it 
would fwcep the liberty of every being in the ftate into 
the vortex of general and undiftinguifliing deftruction. 
But tbefe are points of view upon which the minds of 
the people of Ireland and England may dwell with terror, 
or indignation* or apathy, according as they may be fltted 
for liberty or for chains j; but they are not points for the 
Court : and fo I pafs them by. The prefent arreft and 
detention are defended under the 44th of the King ; are 
ttey warranted by that act ? That is the only queftion for 
you to decide; and you will arrive at that deciiion in the 
wfual courfc, by enquiring, firft, how the law ftood be- 
fore upon the fubject ; next, what the imperfection or 
grievance of that law was ; and thirdly, what the remedy 
intended to be applied by the act in queftion I 

Firft, then, how ftood the law before? — Upon this 
part It would be a parade of ufclefs learning to go farther 
back tha^ the ft^tute of Charles^ the Habeas Corpus act^ 

whicl^ 
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wlilch is fo juftly called the fecond Magna Cbarta of BtJ^ 
tifh liberty: what was the occaiion of that law? the. ar- 
bitrary tranfportation of the fubject beyond the realm; 
that bafe and malignant war, which the odious and def- 
picable minions of power are for ever ready to wage againll 
all thofe who are honeft and bold enough to defpile, to 
expofe, and to refift them. Such is the ofcitancy of man, 
that he lies torpid for ages under thefe aggreffions, until at 
laft fome fignal abufe, the violation of Lucrece, the death 
of Virginia, the oppreflion of William Tell, (hake hinv 
from his (lumber. For years had thofe drunken gambols 
of power been played in England; for years had the 
waters of bitternels been rifing to the brim ; at laft a fingle 
drop caufed them to overflow ; the oppreflion. of a lingle 
individual called the people of England from their fleep — 
and what does that great ftatute do ? It defines and af- 
ferts the right, it points out the abufe, and it endeavours 
to fecure the right, and to guard againft the abufe, by. 
giving redrels to the fufferer, and by punilKing the of- 
fender ; for years had it been the praftice to tranfport 
obnoxious perfbns out of the realm into diftant parts^ 
under the pretext of punifliment, or of fafe cuftody. 
Well might they have been faid to be fent •* to that qn- 
** difcovered country fit>m whofe bourne no traveller re- 
*^ turns," for of thefe wretched travellers how few ever 
djd return? But of th^t flagrant abufe this ftatute has 
laid the axe to the root; it prohibits the abufe; it, 
declares fuch detention «or removal illegal; it gives an 
a£li6n againft all perfons concerned in the offence,, 
by contriving, writing, figning, counter- figning fuch 
warrant, or advifingx or aflifting therein. On the 
trial of any aftion for fuch injury, it does that of which 
I remember no other inftance; it leaves the Jury at 
liberty to give damages to any extent " above" five hun- 
dred pounds, but exprefsly forbids them to find any ver- 
dift of damages " below" it. It puts the offenders out df 
the King's proteftion, it forfeits their lands and goods, it 
difables them from bearing any office of truft or profit ; and . 
if the guilty minifter of fuch abufe fhould attempt to pour 
ppifon into the Sovereign's ear, and talk to him of mercy, 
it daflies the phial from his hand ; it takes away from the 
Crown the prerogative of pardon. Thus, haughtily and 
jcaloufly, does this ftatute reftrain the abufes that may be 
committed againft the liberty of the fubject by the Judge, 
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the Jury, or the Minifter* One exception, and one ex- 
ception only, does it contain: — It excepts from its pro- 
tection by the i6th fe<?l. perforis who may have committed 
any " capital ofifence*' in Scotland Or Ireland. If the 
principle of that exception wei*e now open to difcuflion, 
lure I am that much might be faid againft its policy. On 
the one fide you would have to cotifider the mifchief of 
letting this ftatute protefl: a capital offender from punifh- 
ment, by prohibiting^ hi5 tranlmiffioti to that jurifdi6lion 
where his crime was committed, and Where alone he could 
be tried* On the other, you would have to weigh the 
danger to be feared from the abufe of fuch a power, which, 
as the Habeas Corpus a6t ftood, cduld not be reforted to in 
any ordinary way ; but was coftfihed to. the fole and ex- 
clufive exelxife of the advifers of the prerogative. You 
would have to confider whether it was more likely that it 
would be u fed againft the guilty or the obnoxious; whc-* 
ther it^was mbre likely to be ufed as an inftrument of juf- 
tice igairlft the bad, or a pretext of oppreffion againft the 
good ; and finally, whether you might not apply to the 
fubjefi the huiliiane maxitn of our law — that better it is 
that one hundred guilty men fhould efcape, than that one 
innocent, and,^ let me add, meritorious man, fhould fuffer. 
But oiir anceftors have confidered the queftion ; they have 
decided ; ahd, uhtil we are better fatisfied than I fear we 
cah be, that \ve have not degenerated from their virtue, it 
can Icarcely become us to pafs.^ny light or hafty condem- 
liatidn upon their Wifdom. In this great ftatute, then^^ my 
iords, you have the line of dematcaiion between the pre- 
rbgati ve arid the people, as well as between the cri minal 
law and the fubject, defined with all the eicaflnefs, and 
guarded by every precaution that human prudence could 
devife. Wretched muft that Legiflature be, whofe afts 
you cannot trace to the firft unchangeable principles of 
rational prerogative, of civil liberty, of equal juftice ! 
In this a6l you trace them all diftinflly By this acl you 
have a folemn legiflative declaration, ** that it is incom- 
*' patible with liberty to fend any fubjeft out of the realm, 
•* under pretence dt any crime fuppofed or alledged to be 
" committed in a foreign jurifdiflion, except that crime 
*' be capital.*' Such were the bulwarks which our an- 
ceftors drew about the facred Temple of Liberty — fuch 
the ramparts by which they fought to bar out the ever- 
toiling 
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toiling ocean of arbitrary power;. and tfaougbt^ (generous 
credulity !) that they bad barred it out from their pofterity 
for ever; little did they forefee the future race of vermin 
that would work their way through thofe mounds, and l^t 
back the ipundatign ; little did they forefee that their Ia/« 
bours were fo like thofe frail and tranlicnt works th;5t 
threatened for a while the haughty crimes and battlements 
of Troy, but fo foon vaniihed before the force of the trident 
and the irppulfe of the waters ; or th^t they were ftill more 
like the forms which the infant's finger traces upon the 
beach ; the next breeze, the next tide erafes theip> and 
comfounds them with the barren undi()ingui(lKd ilrand* 
The ill-omened bird that lights upon it, fees nothing to 
mark, to allure, or to deter, but finds ^11 pne obliterated 
unvaried wafte, 

£t fola fecum Jicca fpatiaiur arena. 

Still do I hope that this facred bequeft of our anceffqrs 
will have a more profperous fortune, and bp preferved by ^ 
more religious and fuccefsful care, a polar-ftar to th^e 
V'ifdom of the Legiflator, and the integrity of the Jydge- 

As fuch will I fuppofe its principle not yet brougbt intQ 
difgrace \ and as fuch witlfTour perjniffioR wiU I ftill' pre:: 
fume tq argue upop that pripcijple. 



So flood the law till the two acts of tTi^^jd aricl s^tfeqC 
Geo. II. which relate wholly to cafes between cqu^ity an4 
pounty in England, Next followed the act of the 13th of 
liis prefent Majcfty, .wbjch was merely a regulation- bfW^csA 
England and ScoUand. And next came the 391 pf the 44^ 
of the prefent reign, upon wh'^ch you arc now called on to 
decide, which. as between county aiid county is an wprpi^- 
ration of the two acts of Geo. II. And as between ,Engla^, 
Scotland|,aiifI Ireland is nearly atranfcr^pt qf jhe 13th ^C 
the King.' ' \\ 

Under the 3d and 4th fe^tion c^ this laft act tKjlearnqrt 
Counfel for the learned prqfecutors (for really I'think ^t 
pnly candid to acqnit the l.qr*d J-jevitenantof rl^efoUy.!^^^ 
ihefhame of this bufinefs, and to fuppofe that he is as i^- 
npcent of the project from his temper, as he muft from his 
fdqcation be ignorant of the fubjecl) endeavour to juftify 

Fa thi^ 
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his proceeding. The conft ruction of this act they broadly 
and eXprifsly contend to be this : — ^firft, they affert that it 
•^Mitends not only to the higher crimes, but to all offences 
5whatfoever:-^fecoDdly, that it extends not only to perfons 
•who may 'have coinmitted* offences within any given jurif- 
-diction^, and afterwards efcapjed or gone out of fuch jurif- 
^dicti6nsi but to all perfons whether fo efcaping or going oiit 
cfr not: — ^thirdly, that it extends to conftructive offences, 
that is, to offences committed againff the laws of certain jii- 
rifdictionSi committed in places not within them, by per- 
fohs' that ney^r put their feet within them, but by conftryc- 
tten of laW: committing them within fuch jurifdictibns and 
•of* ^courfe triable therein : — ^^fourthly, that it extends pecu- 
liarly to the cafe of libels againft the perfons entinnled with 
'the j^ow^s of Government or with offices in the State : — ' 
land fifthly, that it extends not only to offences committed 
after the commencement of the act, but alfo to offences at 
any period however remotely previous to the exiftence pf 
'the ftatute ; that is, that it is to have an ex-foji jaSlo opera- 
'tioh* The learned profecutors have been forced into the 
•tjeceffity of fupporting tbefe laft raonftroUs pofitions, becaufe 
upon^tiie return.to.the Writ, and upon the Affidavits it ap- 
pears, and has been exprefely admitted in the argument : — 
firft, that the fuppofcd libel upon tbefe noble and learned 
'^tdfectkdi'S' relates- to^ the unhappy circumftances that tool^ 
place in Ireland on the 23d of July, 1803, and of courfe 
mml have been publiflied fubfecjuent thereto : — and fecondly, 
that Mi^. Juftice JoHNsaN from the beginning of i8oz. to 
'the prefent hour was never for a moment in England but 
wis conftantly refident in Ireland ; fo that his guilt,whatever 
«it b^, knnil arifc from fbme act, of neceffity, committed in 
^Irclanld, and by no phyfical^poffibility committed or capable 
*^fbefrtg committed in'Englarid : thefe are the pofitions upon 
-whidid learned Chanfcdior andia' learned Judge come for- 
'Walrd to fupport their caafea^d to ftake th«^' charafter, 
- eath m'^lie Itfce.of bis- country, and both iir^he ^face of the 
Britidi Empire : thefe are the pofitions, which, thank God, 
it belongs to my nature to abhor_^ and to my education to 
^^efplfei' aA3' which it is this day my mpft prompt, and me- 
^iarichbly diify to refute aiid to refift^ — moft prompt in obey- 
•ftig; 'nKift grieved it thedtcalion that dalls, for fuch obc- 
-aie^c^'-"- '"-^^ '■■•*' ■ ■■ ' •'-••• ^- ;-' -•' ^- 
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Wc mufi now lexamine this z& pf the 44th of the King, 
and in'doing fo I truft you will feek-foo^e nobler affillancb 
than can be found in the principles or the praSice of da/- 
rules pij(ide-bar motions ; fomething more worthy a liberal 
and learned Court a^ing under a religious fenfe of their 
duty to their King, their Country, and thrfr God, than 
the feeble^ zpd pedantic aid* of a .ftunted verbal interpretation 
draining upon its tiptoe to peep over the fyllable that 
Hands between it and meaning* ;If your object was mereljr 
to fee if its words could be tortured iatq a fubmiiTion to. a 
vindi6live interpretation^ you would have only to endorse 
the conflru6Uon that theie leai'ned profecutors have pi^ 
upon ity and that with as qauch grave deliberation as Mr. 
Ji^ftice BjE^L has vouchfafed 19 endorfe the VV'arrant whidi 
my Lord El^snborouch has. thought fit to ifiue under 
its authority. You would then have only to,lopkatit| 
ut leguldus quidam cautus aiqife acuftis, fracenSor* 

LordAvoNMORE* No,^Mr.CuRRAN, you fc^getyltU 
^ot, praicentar, it \skgt4eius quidam cauius at^ug acutu^, pr^goi 
jo^lionum cantor Jarmarum qw^i^ps Jyliabartfm* 

Mr. CuRRAN I ^hank you my Lord for the afiiftance ; 
:9indlam the more grateful, beif:;aufe,when I collider . the lai>* 
dable and fuccef^ful efforts that have been made piflate to 
jnake fcience dpmeftic and familiarj ajEid to ep[iai^cipate her 
from the tramfHi^is of fcholarlhip, as wellas thejuft fufpi- 
xrion, under w]i^h ^he harbourers and abettors pf thofe out* 
lawed claiGcs have fallen^ I fee at what a rifque you have 
yentured to help me out. A.nd yet fee,, my Lord^ if you arc 
^prudentin truiling ypurfelf to the honor of an accomplice. 
Think, fl^ouldl be profecvted for this mifprifion of learn- 
ing, if I could rejiil the temptation of efcaping by turning 
evidence againft fo notorious a delinqujent as you, my good 
Lord, and fo confefledly more criminal than myfelf, or per* 
i^aps than any other man in the empire* 

To examine this a£l then, my Lords we muft iievert to 
the three EngliQi ft^tutes of which it is ^ tr^nfcript. Tl^ 
;iirfi of ^hefe is.^tie 23d (^ Geo. IL cap* 26* {$<Sl* lu 

So much of the title as relate3 to our prefent enquiry is 

.if for the apprehending of perfons in any county or plaqi 

- ' upon 
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upon Warrants granted by Juftices of the Peace in any other 
county or place." 

, Sec now fefl:. 1 1, that contains the preamble and enR<Slion 
as to this (u^je.6i : — 

** And whereas it frequently happens that perfons, 
** againft .whom warrants are granted by Juftices of the 
** Peace for the feveral couiriies within this kingdom, 
** efcdpe into other cotrnties or places out of the jurifcficaon 
" of the Juftices of the Peace granting fucli Warrants, and 
** thereby avoid being puniflied for the offences wherewith 
*' they arc charged :" * For reinedy whereof, be it enacred by 

* the authority aforefaid, that from and after the twenty- 

* fourth day of June, one thoufand feven handred and 

* fifty, in cafe any perfon againft whom a legal Warrant 
f Ihall be iffeed, by. any Juftice or Juftices of the Peace 

rty 

"«-""»-'-- jf — — — Q7 '-- • » — J J — '*'■" *y> ».*•»»-• -«■— 

* place out of the jurifdicftionof the Juftice or Juftices 

* granting fuch Warrant as aforefaid it (hall and may be 

* lawful for •any Juftice of the. Peace of the county, riding, 
« divifion, city, liberty, town- or place, to which fuch 

* perfon fhall have gone or efcaped, to endorfe fuch 

* Warrant, upon application made to him for that purpofe 
< and- to caufe the perfon againft whom the fame fhall 

* have been iffued to be apprehended and fent to the 

* Juftice or Juftices who granted fuch Warrant or to fome 
' other Juftice or Juftices of the county, riding, divifion,' 

* city, liberty, town or place from whence fuch perfoo 

* fliall have gone or efcaped, to the end that he or fhe may 
*.be dealt with according to law, any law or ufage to the 

* contrary notwithftanding/ 

This acl was amended by the 24th of the fame Reign, 
the title of which was, ", An a6l for amending and 
** making more effeftu^l .|i cleiufein an adl pafled in the 
«< laft Seffion of Parliament, for the apprehending of 
** perfons in any county or place upon Warrants granted 
** by Juftices of the Peace of any other couiJity or place.*' 
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It then recites the nth feflion of the z^d Geo. 11. azid 
proceeds, " And whereas fuch offender or offenders may 
** refide or be in fomc other county, riding, divifion, city, 
« liberty, town or place out of the juiifdi6Hon of the 
** Juftice or Juftices granting fuch Warrant |s aforefaid, 
" before the granting fuch Warrant, and without cfcaping 
►. *' or going out of the county, riding, divifion, city, liberty, 
- « town or place after fuch Warrant granted." 

I {hall referve a more particular examination of tbcfe two 
acls for that head of my argument that ihall necef&rily 
iiequire it- At prefent I fhallonly obferve ; firft, that they 
are manifeftly profpeAive ; fecondly, that they operate only 
as between county and county in England ; thirdly^ tliat 
they clearly and diftinftly go to all offenders whatfocver, 
who may avoid trial and punifhment of their offences by 
cfcaping from the jurifdiAion in which they were com- 
mitted, and were of courfe triable and punifhable ; and 
fourthly, that provifion is made for bailing the perfon^ fo 
arretted in the place whei*e taken, if the offences charged 
upon them were bailable bylaw^ 

In the I3lh of his prefent Majefty it was thought fit to 
make a law with refpeft to criminals efcapingfrom England 
to Scotland, and vice verfa : of that aft the prefent ftatute of* 
the 44th is a tranfcript. And upon this ftatute arifes the 
firft queftion made by the 'profecutors ; namely, whether 
like the afts of the 23d and 24th of Geo. IL which were 
merely between county and county, it extended indifcrimi- 
natdy to the lowcft as wdl as the higheft oflfenct^s ? or wh<*- 
ther the 13th and 44th which go to kingdom and kingdom 
are not confined to fome and to what particular fpecies of 
offences ? The preamble to thefe two ftatutes fo far as they 
bear upon our prefent quettion is contained in the 3d feftion 
^ of the 44th, the aft now under confideration. And there 
is not a word in it that is not moft material. It lays, 
** Whereas, it may frequently happen that felons and other 
malefaftors in Ireland may make their efcape into Great 
Britain, and alfo that felons and other malefaftors in Great 
Britain may make their efcape into Ireland, whereby their 
crimes remain unpunifhed." There being no fufficient pro- 
vifion by the laws now in forde in Great Britain and Ireland 
refpeftiyely for apprehending fuch offenders and tranfmit- 

ing 
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tmg thetQ into that part of the United Kingdom In which 
their offences were committed. Por remedy whereof, &c* and 
if any perfon againft whom, a Warrant ftiall be iffued by any* 
Jnftice of the Peace in Ireland for any crime or oftence 
againil the laws of Ireland, fliail efcape, go into, relide, or 
be in any place in England or Scotland, it fliall be lawful 
for any Jufticeof the Peace for the place, whither or where- 
fiicb perfons ftiall efcape, &c. to endorfe his name on fuch 
Warrant ; which Warrant fo endorfed (hall be a fuiBcient 
authority to the perfon bringing it to execute the fame by 
apprehending the perfon againft whom it jis granted, and to 
convey him by the moft direct way into Ireland and before a 
Juftice living near the place where he fhall lapd, w^ich 
Juftice ftiall proceed witli regard to him as if he had been 
legally apprehended in fuch county of Ireland. The 4th 
fection makes the fame provifion for efcapes from England 
en* Scotland into Ireland. The ilatutes goes on and directs 
that the expences of fuch removal fliall be repaid to the per- 
fi>n defraying the fame by the treafurer of the county in 
which the crime was committed, and the treafurer is to be 
allowed for it in his accounts. 

To fupport the conftruction that takes in all poffiblc 
offence of all ppffible degrees, you have been told, and upon 
the grave authority of notable cafes, that the enacting part 
of a ftatutc ^may go beyond its preamble; that it cannot 
he reftrained by the preamble, and ftill lef» by the title; that 
here the enaAing clattfe was tlie words ** any offence,'* 
and that *^ any offence'* muft extend to eveiry offence, and 
of courfe to the offence in queftion. If the queftion bad been 
of a lighter kind you might- perhaps have fmiledat the pa- 
rade of authorities produced to eftablifli what no Lawyer 
ever thinks of denying. They would have afted with more 
advantage to the juftice of the country, though perhaps not 
to the wiflies of their clients, if they had reminded your 
Lordfliips, that in the conftru6tion of ftatutes, the preamble 
and even the title itfelf may give fome affiftancc to the 
Judge in developing its meaning and its extent; if they 
had reminded you, that remedied laws are to be conftrued 
liberally, and penal laws with the ntmoft ftriflnefs and 
caution. And when they contend that a fuppofed libel is 
within the letter of this law, they would have done well t<> 
have added, that it is a maxim that there may be cafes 

withia 
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vitbin the letter of a ftatute which, notwtthftanding, the 
j^idge is bound to reje6l from its operation as being in* 
compatible ^4th its fpirit* They would have done well \n 
adding, that thejudge is bound fo to conftrue all laws as not 
to infringe upon any of the known rules of religion or 
morality— any of the known rulesof diftributivejuftice— any' 
ff the eftablifhed principles of the liberties and right$ of 
the fuhjeA — and that it is no mor^ than a decent and be- 
coming deference to the Legiflator to affume as certain, that ^ 
whatever words he nay have ufed, he could not poflibly 
have meant any thing that upon the face of it was palpably 
abfui'd, immoral, qr unjuft. Tfaefe are the prinaples on* 
which I am perfuaded this Court will always act, becaufe 
I know them tP be the principles on which every Court of 
Juftice ought to act. And I abftain ftudioufly from ap- 
pealing to any judicial decifions infupport of them, becaufe 
to fortify them by precedent or authority wo]uld be to fup- 
pofe them liable to be called in qaeftion. There is another 
rule which I can ealily excufe learned gentlemen from ad-^ 
yerting to, and that is, that when many ftatutes are made in 
fan tnaieri^, any one of them is to be confirued not inde*. 
pendantly of the others, but with a reference to the entire 
code of which it is oiily a component part. 

On thefe grounds then, I fay, the 44th was not, and 
could nQt be intended to go to aU offences whatfoever. 

OPirft, becaufe the a3s of 23d apd 24th Geo. II. had al« 
rea^y defcribed ** all perfons" by words of the 'moft ge- 
neral and comprehenlive kind. If the framers of the 13th 
and 44th meant to carry thofe afts to the fame length, they 
had the words of the former afts before their eyes, and yet 
they have ufed very different words: a clear proof, in 
my mind, that they meant to convey a very different mean- 
ing. In thefe latter afls they ufe very nngular words — 
** felons and other malefactors;'* — ^that thefe words arc 
fomewhat loofe and indefinite I make no difficulty of ad- 
mitting : but will any man that underflands Englifli deny, 
that they defcribe offences of an higher and more enormous 
degree? You are told, that felon does not neceilarily mean . 
a capital offender, becaufe there ard felonies not capital, 
the name being derived from the forfeiture not of life, 
but of property. You are alfo told, that ^' malcfaflors'* 
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ncdffs g^neniny ^n ilt^oi&r, and^ in that fenife, lliail 
erafy offender £} t tnadd'aAot': bat the jjtb and 44th 
fVai^s rhis ci^tfs to. be fekms ^nd . malefa^ors, for whofe 
tfM^miSioti from kingxioai td kingdooi "^ nd fuffict^nt. prcM 
'^ vitkKi Wts iande by the laws now in force." Now I 
think it is hpft tfAfaii* reUoniag to fay> that this a<9 ex- 
t^ds to ^ ctaft of dfTendei^ wbdfe tranfobiiion was ad« 
nifeted ti) be not mowapatible with the juft liberty of the 
fkb^S: of Englftfid ; bat for Whole trahidniftoii tli^ Legif^ 
tttre could li^t fgfy )h«re iras 7«ii proviiton ; but for whofe 
ttaiil^iftoK it wi^d d^ar ttet there was not a feilieiem pi-o^ 
vifiof)> th<$^igh (hieire was feftie piroviiion* If yoa can find 
aiiy dafs £01 tit*t:«ittfftaliced> that is, exdufively liaUe hy, law 
to be f^ traiifoiitt^d^ the meaning of tfae wprds ^' iekuis 
** and other ii]^]«fk6)<ors," tiecbm^s fisoed^ and muft ne* 
ckffariiy rrfkt tt>,fii(* ddfl- 

*. * ^ - ■■ . 

K^^w th^ dials 19 (jtpre&ty de£DrH»ed in the Habeas 
Cdi*pas k&y B^i3Stuft it dedares the traiiioiifion of all pet- 
iBh^ fo b<^ illegal) ^:ccept onj^y perfons changed with €«-> 
pHal cr$<ih%s ; fbr tbi^it '^ppreliettfibn and trainfmiffion tb^re 
was a pte\if\btkf the mundiUum rt^is ; that ia^ the difei*e« 
tionary exercife of the fwcrogative. That 'power bad 
theretofore been ufed in cafes of treafon, as in Lundy's 
cafe-; lb (n thb e^ of Lord 3an«Ur ; GarHel, the prin- 
cipal ill the mm^ei* of Ttu'ner, ooaiatitted m London by 
the procurement of Lord Sanchar, was arrefted in Scot- 
laddj whither he Had fted, 'by tfite order of King James tfie 
Firft, ahd brbught baek lo Englaiidy wherfe he was ex-, 
etoted fdr the criin^, as was Lord S. tbfe acccflary befiw'e 
the Faft ; hut fuch lntfcrfe*enfce of the pnerogartiYe oMgbt 
be granted c^r with- held sit pleafure^ coikd be applied for 
only with great diffii:alry and expence; and therefore 
might well be called an infijfScient proWfion. No pro- 
▼ifian for f«ch a purpofe can be fufficient, unkis, inAead 
of de))endlng on tbfc caprice of m^n in power^ it can be 
rWbrted to in the ordinary courfe of law. You have, 
thereibrei, my Lordsj to eledt between two conftru6liohs ; 
one, which tnakies ah adequate provifiictn for carrying the 
excefitiftn in thfc 16th ifedion of the Habeas Corpus act 
iatoeffcft; and the other, a complete and radical repeal, 
erf that lacrfed ffecuriiy for the freedom of £nglifhmen.-^ 
£dt further^ thd fpirh and thie letter of the Habeas Corpns * 
• law 



law is, that the pai*^ arr«fted (hall^ wttliout a mooKot'i 
delay, be bkiled, if tKe aSence ha bailable ; but if miide^ 
Bieanors are within thU luft, tiico an EngiiAi fubject^ aiv 
reAed under nn infh waiTant, coaiioc be faaik^ «rlthia 
any part of the realm of Englaad, but.inuft bit carfi^ 
forward, in tiie cull4>dy ^pf Iriiib baili46, ta thjc fea-O^i^ 
of his coantry, Whoiene 19 to Joe embarked in fuch ^e^ 
,as they think proper ; and, if it fboakl be the good pi^av 
fure of his guardians td'let him iofid aiive in any pai t 0f 
Ireland, then, and not till then, may he apply to an Iriili 
Ju<Hce to admit him to bail in a forei^ country, where he 
i^ a perfed Granger, ati^ sphere none i^it an ideot coulid 
^expe6l to fii^d any a^an difpolbdtamakehinfelf velpoAliblg 
for his aopeat-ajfice. • j^^an you, my Loids, bring your 
minds i?a(ily to believe tfaar fucfa a tifiiie of defpotilin sn4 
folly diMild have be^n the fobcr and deliberate ij^Jteoiion q{ 
the Legiflatnre ? But furtfaner, under the ai)s of George IL 
ipven from one count/ U) the |iext, the ^waiTant ^ iii4 
jirft JuAiee mud Ik •aut^entic;ited upon o^th, before it cai^ 
be indorfed by the fecond ; but, in this ad, Jbetwe^n> pfli> 
haps, the reiDotei^ regiofns ol' different kingdoms, no an* 
tbeiftticaftion is required ; ^d, uMn > ti^ indorfennent of^ 
perhaps,' a forced -warrant* whioh the £)|gl}(h Juflice haf 
no Qoeans of eiM[uring into, a Btitifh fubjeSt is to bt 
marched through £ngland) and carried ovi^r (ea Xp Ireland* 
thiew to karp in tbe county of Kerry* or Galway, or Derry, 
that he had been torn from his fan^ily, hisfiieuds^ bis bu* 
linefe, to the annihilation of bis credit, the ruin o( his af^ 
fairs, the deflruf^ion of his health, in ^onfeqjuence of 4 
miftake, or a pra6lical joke, or an inhuman and ^'Ct 
niorfelels pro^e^ft of vintf^Hve malice; and that he is then 
at Kl>erty to return, if he is ,aWe J ttiAt he^ may have t 
jgood action at law agaittft the worthy agd refp<Hi(ible bailiff 
that abu-fed hhn, if he is fooli^ enough to look for him, 
or unfortBiiate enough to find Irim. Can you, my Lords, 
be brought fcrioufly'tp bdieve, that fuch a conrtruilion 
«rould not be ihe fouleft afp^r(io|i iipon tfee wJfdQip an4 
J*>llic;c of tbe Le^iftatuie ? 

I faid, my Lord<, that an Englllhman may be tjriceif 

upon thj^ indorfen?ent of a forged warrant* JL,ct me r\^ 

' be fuppofcd fiich a fimpleton as to think that the danger of 

forgei^ ipakes a ih^ pf difference in the fubjeiH. 1 kifiovf 

Q % too 
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tooVell that Calendar of Saints, the Iriih Juftices j I atHt 

too much in the habit of profecuting and defending tliem 
every term and every comtniffipn^ not to be able to gue^ 
at wh^t price a cufiomcr jnigbt have T^al warrants ty thi^ 
dozen; and^ without much fagapty> we ;ntght calculate 
the average expence pf their indorfecsent at the other fid^ 
of the water. — But, further : yet thp a6l prpvides th^t the 
expence of fuch tranfmiflion {ha\l be paid, at the end of 
the journey, by the place where the prime has been comr 
mitted — but, whp is tp fiipply the expences by the way ^ 
what fort of profecutors do ypu think the more likely to 
advance thofe expences, an angry minifter, or a vindictive 
individuaf?— r can ^afily fee th^t fuch ^ cofi|lru£lion wpuld 

fri vea moil effcfSlual method of getting ridof atroublefomepor 
itical opponent i or a rival in trade ; qr a rival in Ipye ; or of 
quickening the undutiful lingering of aa anceftor :^t feli 
not the maturity of his heir; but {. cannpt bring, myfeif to 
believe that a fober Legiflature, whei^ tlie ponton rights 
of humanity feem to be beaten into thieir l^ft entrenchpient, 
and to make their laft iia^d,. I truft in God a fuccefsful Pne, 
in the Britilh empire, wotild chufe exaflly that , aweful 
(irrifis /or deftroying' the moft vit^l principles pf ppmm0Q 
juftice and liberty,, or pf (hewing tp thefe fiation^ that their 
ireafare and their bipod were tp be w^Aed in firugglin^ for 
the noble privilege of holding the right of freedom* pt bar 
^itatijon, and Pt country, at the cpurtefy of^ every little irr 
ritabk Officer pf State, or pf our wor(hipful Rivets, and 
Bells, and MedHcots, and thpir truft y and wellrbdpyed 
coufihs an4catchpoles. 

. But, my Lords, even if the prpfeputpr fhpuki fucceed, 
vrhich, for thehonpur and chara6ler of Ireland, I truft he 
cannot, in ^Tinging from the Bench an admiiTipn, that all 
offences whatfoevef are within this a^, he will have only' 
f:ommenced his hpnpurable caufe, he will only have arrived 
at the yeftibuL? of atrocity. He has npw to fhew that Mr. 
Johnson i§ within the defcription of a malefa^or, making 
his efcape into Ireland, whereby his pffence may remain 
unpunifhed, and liable tp be arrefted under a warrant in- 
dorfed in tjiat place whither pr where f&ch perfpn fhall ef- 
eape, . go into, refifle, or be. For this enquiry yop muft 
lefer tp the a^d and 24th Geo- II, The firft of thefe, 
23d* C» I ij recites the iiiifchicf— r" that perfon^ againft 

'* whoip 
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^^ ivhom warrants are -granted efcape into other countiev 
** and thereby avoid being jpunifhed-'* — The ena^ing part 
tjhen gives the remedy :— " the Juftice for the pUce into 
** which ^cA perfoti fhall have gone or efcaped, (hall in- 
^f dprfe |the original. Y^rranty and the perfon accufed ihall 
*^ thiereunder be fent to the Juftice who grapted it| to bf 
" by him dealt \fith, &c.'* 

tf words can be plain, thefe words are fo — they extend 
to perfons^ actually committing cnmes within a jurif- 
diction,, and actually efcapipg into fome other after warrant 
granted, ^nd thereby avowing trial. — In thi^'act there were 
found two defects :— firf^, it did not comprehend perfop3 
changing their abode before warrant ilTued, and whofe re* 
mpvipg, as not b^ing a direct flight from purfuit, could 
fcarcely be called an efcape; — fecondly, it did njt>t eiye the. 
fecond Julftice a power to bail. — And bjer^. you lee hour 
effential to juftice it was jjeemcd, that the perfon arrefled 
ftiould be bailed on tHe fppt and the ^lopi^ent of arreft^ if 
!^e charge was bailable. 

Accordingly^ the 24tH Gep. Ilf cap* ^ji was.made ;-?• 
After reciting the former, act, and the dais of offenders 
^ereby defcribed, nsmely^^aiftual offenders actually eicaping, 
it recites that ** whereas fuck offenders inay refide or be m 
*5 fome other county beipre the *warrapt, granted,, and 
** without efcaping or going out of the cojipty after fudi 
^•warrant granted," it then enacts, *' that the Juftice for 
** fuch place where fuch perfon lliall efcapci go ipto, refide, 
ff or be, fhall \ indprfe, &c. and quay bail if bailabjlej or 
^« tranfmit, &c." / ' . 

\ Now the conftruction of jtljefe two acfs taken together is 
manifeftly this : — it takes ip every perfoij who being in any 
jurlfdiction, and coqamitting ah offence therein, efcaping; 
after warrant, pr withput efcaping after warrant, going 
into fome other jurifdiction,' and vrho fliall there refide^ 
tj}at.,fs .permanently 5^bid|^jj or Jfiail hs^ that b not per- 
m^neptly, lo as tppe cilfe^a refident. 

, Now hevc it is admittedithat Mr. JpHNsoiff was not 
within th^ realm of England fince the beginning of 1805, 
l|ipre thaij a year bcfore,.the offence exifted; and therefore 
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ffm tart gravely <^llc4 upon to fey th^t h.c is z pnfon v:hh 
ihade his ticdytfrofn a place ^'her* hf never u*aSi ^nd intp 




perfons Kableto -arrcft if they 
Bive doire rertaini things, to Wit, rf, tW^y fhall escape, go into^' 
Tefide, or be ; hut if the fact of fiiriply being, /* a exifting 
in aiiother juriftiiction, is fuflici^nt tg pnak^ them.fo liajde, ' 
it fdjows of couffe, that the two only verbs that imply 
doing any 'thing,, ttiat is, ^afeorgo'^nto, muft be fep^rdeq 
as fajpreiniroiisi that is, that the Legifl^ture bnd 'x\o idea 
wbatibevet tp^e conveyed by.th^in when they ufed them, 
ind tberrforc are aUpgether expun^e^ and I'ejecl'e'd. 

^ J5uch> my I^cirds, are the ftrange apd tinnatpraf jfipnfiers 
tihat diay be produced by th<»."umoh of inaHgnity and.foUy, 
Icannot bujt' owhihat Iftel an indij^iiant, '.and, piefb'aps, 
^'-nalareti fatisfattron, iii refiecting tbart my oWfit (pDUtirry^ 
cann<yt mortopblrze the derificn and dj^fpftation that fi;ch i' 
production muft attract. It wa$ originally conceived fey the 
. wifdopa of the Eaft ; it ha^, macj^ its eicape, ai^d come i^to 
Iftlaiwi untfeV tbe^fatictton- bf%x:f ftrft criminal Judgfe'''o^PttQ 
^itepjre : wbjfere;. f crijft m <?od;r v^e'.fh'all hive ojily^ to/ftej 
flfem^ or'afig'er' at the in&lcitceijof the.vrfit, without ^thej 
i^ii^lancbtiry ^ggraTition of fucK\ai^'-^execraDle ^ueft^cop^^ 
•ijQitiflfg <^ /r^^^M[&-'ip 'i&^- atac^ng'.irs. '^^ti'tbe contrary, |* 
^Unot diifeiS^the cht^nng exg^ctatipiif*^^ my'he'arr^^ 
liiat your dccifio'A,. tny J^ords, y^xft fl>ew/th'e Uritirt; nation,, 
tfeat a country h^yi;ig as j,uft and, as propd ap idea of ii-p. 
b^'ty as'herfenf, is nat.an im'worthy^ally i^ the great con^ 
teft for the righis of humanity ; is no unworthy affociate 'in 
leiiftiDe the progrefs of barbarity and. mililary defpotifip : 
3iik1 \ix aefepdij^g againn its enemw?§ that gr^at fyirem ot 
feritifh Freedom, in which wehave .noi^^ ^ cpmm0n'int.efeft, . 
anad under tile riiins of wbicfe, if it fbould be overthrown,- 
we tottft be buried in a common deftr^ctioii. 

I am not ignorant, my. LOr^,;. that this cxtt-idrfl^nai^ 
conftruction has rccHved the'finctidir of anotiier Court> 
nor of the furprife and difmay .wnth which it Imote uppn 
the general heai-t.of ttie Bar, .' J am aware tHat'l n>2iy hl^ve 
the mortification of being tojU 'iri anotbey country of that' 
unhappy decifipDi and I fx)rejce in what cdiifufion ffliali* 
^ bang 
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battg dowii my hedd when I am told it. Bat I dberiQi to^ 
the coiifolatory hope» that I fhal] be able to tell thejoa that I 
had so old and learned friend> whom I would put above all 
th^ fw^epimgs of their hallj who was of a diliereot opinuMi ^ 
whe bad derived his ideas of civi]; liberty from the puidll 
fountains oi Athens and of Kome ; who had fed the youth** 
ful vi^^our of his fiudious mind with the theoretic know*- 

., Itdge of their wif^ft philofophers and f^atefmen i and who 
had refined that theoiy into the quick and exquIH^ 
fenfibility of moral inftinct, by contemplating the practice 
of thdir irioft ilkiftrious examples ; by du^eliiog cm die 
iweet foul'd piety of Cylnon ; on the anticip^cd chriftiaftitf 
of Soeifates; on the g^Uao^ and' pathetic patriotifoi qe 
£pamiaondas ; on that |iare.aufterity of Fabriciua» whoo^ 
t^ move from his itit^griiy would have been more difficult 
than to have pufhed the fun from iiis cour£e. I would 
add^ that if he had jEeemed to h^Iitate, it was but for a mo^ 
meat ; that his hefitatioii was like the pafi&g doud tfadi 
iloats actolB the morning fun, and hides it fiom the view, 
and does fofdr a moment hide it by involving ike fpe^at»r 
wkhoot even approaching the face of the lununary : And 
thitt foothiog hope I draw from the deareil and tenderdU 
recollections of my life, from the remtatfbrance of thoib 
attic nights and thofe refections of the gods which we h^ve 
fptet with thofe admired and refpected and beloved cqes* 
pani^na who have gpn^ before us;'^over whofeaibesthe 
xhqA predious tears of Ireland have been fbed : yes, saj 
good Lord^ I {ee you do not forget them ; I fee their iaci>ed 
forms paffing in fad review before your memory ; 1 f«e 
ytaf pttioed and fastened fancy recalling thoie happj 
nle^iagSt when the innocent enjoyment of focial mirth ex- 
panded iot^^ the Boblet warmth of focial virtue^ and th« 

- horizon of the board became enlarged into the horizon of 
man 4— *whefi the fweUing heart conceived and comuiuni* 
cated the pure and generous purpofe, — ^when n^y ilendercr 
and younger taper imbibed its borrowed light from the 
more mat)ured and redundant fountain of y6arsu Yesj m/ 
Ix^di we can remember thofe nights without any oth<r 
regret than that they can nevei* move return^ for 



** We spent them not in toys, or lust, or wine; 
*' Bue starch of deep philosophy., 
*• Wit eioqau^nce and peesy^ 1 

♦* AMs tfiadi I bVd^ far they, my friend, were thine. 
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Bat, ray Lords, to tcturn To a fubject from ^htqh to have 
thus far departed, I think nftay not be \iiholly without ex- 
Cufe. The exprcfs object of the 44th was to fend perfons^ 
Jirom places where they were not triable by law back to tlie 
places that had jurifdiaion to try them- And in thofe very 
Words does Mr. Juftice BlackfVone obferve on the 13th of 
the King, that it was made to prevent impunity by efcape, 
By giving a power of" fending back" fuch offenders as had 
joefcaped. 

This topic of argument wotlld now naturally dalm its 
place in the prefcnt difcuffion. I mention it now that it 
, might not be fuppofed that I meant to pretermit fo impor- 
tant a confideratioA. And I only mention it, becaufe it 
will conned itfelf with a fubfequent head of this enquiry in 
a manner more forcibly applicable to the objeft, when I 
think Fmay venture to fay, it will appear to demonftration, 
that if the offence charged upon the defendant is triable at all, 
it is triable in Ireland and no where elfe; and of courfe 
that the profecutors are acting in direct violation of the 
ftatute, when they feek to tranfport him from a place where 
he can be tried, into another country that can have no 
poflible jurifdiction oVer him. 

Let us now, my Lords, examine the next polition contend- 
ed for by thofe learned profecutors. Having laboured to 
prove that the act applies not merely to capital crimes, but 
to all offences whatfoever; having laboured to fhew that an 
act for preventing impunity by efcape extends to cafes not 
only where there was no efcape, but where efcape in fact 
was phyfically impoffible ; they proceed to put forward 
boldly a doctrine which no Lawyer, I do not hefitate to fay 
it, in Wcftminfterrhall would have the folly or the temerity 
to advance; that is, that the defendant may by conffruction 
of law be guilty of the offence in Weftminfter though he 
fhould never have pafled within its limits till he w^ fent 
thither to be tried : with what a fatal and inexorable- uni-^ 
fprmity do the tempers and characters of men domineer 
over their actions and conduct! How clearly muft an 
Ehgliftiman, if by chance there be any now lifiening to us. 
difcern the motives and principles that dictated the 
odious perfecutions of 1 794 re-afluming their operations ; 
forgetting that public fpirii by whicbLlhey "were fruftrated ; 
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anappaUcd fey fear, undeterred by fhamf, and returning 
again lo the charge; the fame wild and impious nonienle of 
conftruclive criminality, the fame, execrable application 
of the iU-uiiderftood rules of a vulgar, clerk-like, and iliiie^ 
rate equity, to the found and plain and ^'uarded onaxiuib of^ 
the crimipal law'of England I the pureft thenobleli, ihe' 
chafteft fyftcm oldiftributivejuflice that was ever vcnerai^d 
iby the wife, or perverted by the foolifli, or that ihe children 
of men in any age or climate of the world /have ever yet* 
beheld; the fame inftruments, the fame movcmenis, the fimc 
artifts, the 'fatn.e doctrines^ the fajie docto s, the fime 
ferrile and infuriated contempt pf huraaniiy,* and p<^riecu- 
tion of freedom! the fame lliadows of the vary i g hour 
that extend or contract their length, as the beam of a Tifing 
or a finking fun plays upon the gnomon of ie f-inteieftT 
, how demonli rati vily does the fame appetite f^r mjj:e au- 
thenticate the identity of the trani>fbrmcd princeis thaf. 
jhad been once a cat ! 

But It feems as if the whole order and arrangement of 
the moral and the phyfical worla had been conirivco for 
the inftructon of tnan, and to w-arn him that he b not im- 
mortal. In every age, in every country <io we fee ine na- 
tural rife, aJvancement, and decline of virtue ana of 
fcience. So it has been in Greece, in Rome, lo it muft be, 
I fear, tl}e fate of England. In fpien^e, the poin* of its 
iiiaturity . and manhood is the commencemeni of its old 
age: the raceof writers, and ihinkers, and reafoncr?* [ ..ffes 
away, and gives place to a fucceffion of mtn thai ctin nt iii>* r 
write, i|or tl>ipk, nor reafon. The Halfs, the Koli?*, a^d 
the Soiner$ fbed a trarjIieRlt lighi upon mj^n.^it*^, but 
are foon extinct and difappear, and give place to a luy^^r- 
ficial and pver-weenjng gfrnerati^n of lab.<»rious anc I'rer 
liuous ifdleis, — of filly Icholiafts, oi wianjiij^ mooicrs, 
of prpfing garrulifta whp explore their daruling af.ent 
upon the fteps of fciciicet by the baluftiade of cafe;^ and 
maniifcripts, who calculate their dcp;h by their dar^nefs^ 
and fancy they are profound becaufe they feel thr^y ine per- 
plexed. When the race or the Pa^adi>5S is extinct. yn'> may 
expect to fee a clunfy hod-man coll^ced beneath the 0,ade 
pf his fhoulders, tc^m^ mv^rs ^^yai^'n e|»^«5 «nt^|«»T«*v. »8^<^»iv *«i» 
f^^ittf mf4^$vi, aifecting to lling a buUapr> ^lajic^ u^cn 4\p 
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temple,, on the pToportion of Us pillars-; and to pals ^ 
eriric*s judgment on the doctitne thiit fiiould be preached 
within them. 

Let it not, my Lords, be confidered atnifsj that I take 
thb up rather as an Englifh than an L ifh qve()ion* II iS) 
not merely becaufe we have no Habeas Corpus law in ex* 
iHence (the antiquarian may i^ad of it, though we do not^ 
^Jioy it) ; it is not merely becaufe my mind reiufes itfelf i<x 
the deluiion of imaginai7 freedom, and flirinks from the 
meannefs of affecting an indignant hau^htinefs of fpirit 
that belongs not to our condition, that I am difpofed to 
argue it as an Engliili queftion ; but it is becaufe I am aware, 
that we have now a community of iniereft and of deftiny 
that we never had before — becaufe I am aware, that, blended 
as we now are, the liberty of man muft fall where it iai 
bigheft, or rife where it is loweft,^ till it finds its tommon 
level in the common empire-^and becaufe, alfo, I wilh 
that Engiilhmen may fee, that we are confc\ous that nothing 
but mutual benevolence and fympathy can fupport the com- 
mon intereft that (hould bind us againfi the external or the 
inteftine toe i and that we are willing, whenever that com-i^ 
inon intereft is attacked, to make an hontfl and animated 
rtfiftance, as in a common caufe, and with as cordiaraod; 
tender an anxiety ibr their fafety as for our own* 

Let me now briefly, becaufe no fubject can be Ihorter ox 
plainer, confider the principle pi local juriioictionSa an4 
conftruciive crimes : — 

A man is bourn) to obedience, and punifhable fer dilb- 
bedience, of laws : — firi^, becaule, by living vwthin their 
juriidaction, he avails hirafelf of* their protection; and 
this is no noore tiianthe jeciprocality of protection and alle- 
giance on a narrower fcale — and iecondly, becaufe, by fo 
living within their jarifdiction he has the means of knowing 
theiB, and cannot be excufed becaufe of his ignorance of 
them. 1 fhould be glad to know, upon the authority of 
what manufcript, of what pocket cafe, the foundneis of 
thele principles can be difputed ? I fhpuld be glad to 
know, upon what known principle of Englifli law ^ 
Chineie, or a Laplander, can be kidnapped into En , land, 
and arjraigncd for a crime which he committed under the 
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^pole, to the injury of a country wlud) fee had never feen*-* 
in violation of a law which he had kiever known^ and t6 
wiiich he could no; owe obedience-— and, perhaps, for an 
act, the nonperfortnance of which might haveforfeited fai^ 
liberty or his life to the laws of that country which be was 
bound to know, and was bound to obey ? Very diifeien«l/ 
-did our aiKreHors think 6f this fubject :— They thought it 
dSential to jeilide, that the jurifdictlon of criminal laW 
fliould be local and defined-^that <io mafi'OiOttId 'be triabit 
but there where he wa.s accufed of having actually commit- 
ted the offence ; whe=re the clraracter of the profccutor, 
)whete his o\vn character wns known, as well as the cha^actert 
of the witnofleffes produced againil him ; and whei'e he had 
the authority of legal procefs to enforce the atientfance of 
Witnefles for his tlefence. They were too iimple lo know 
any ^hing of the equity of criminal law. Poor bracton 
»r Pleta would have flared if you had aflcedthem, " What* 
gentlemen^ 4o you mean to fay, that iucha crime as this 
ftiall efcapefrom puhilHrnent ?" Their anfwcr would hav6 
bfeen, no douht, very Irmple a«d very fooKfli^ they would 
have imd^ " We know there are many actions that we think 
bad action*!, that yet are not punifhable, becaufe not triable 
by law; and that are not triable, beta ufe of the local limits 
of eri'minal jurifdi^tionS.** And, my Lords, tofhewwiih 
wh^ a religious fcriipttlo{ity the Ixicality of jurifdictions 
lira^ obferved, you have an inftance in the moft odious of 
all ofrences> treafon only excepted — I mean the crime of 
wilfcil murder. By ^he common law, if a man in one 
county proctired a muTd€r to be commttted, which was 
aflerwai-dd actually ooaamitted in anc/tber, fuch pfocuret 
could not he tried in either juriHiction, beCaufe the cnm<5 
Was not completed in either. This defect was i-emedied bjr 
the act -oF EdwaTd VL m^hich made the author of the cf im* 
amenahle to juftice : Bt>t in wha^ jurifdtction did it makt 
)»m amenable ? was it there where the murder was actually 
^rpetratcd ?^— by no means ; but there only in whi<h hi 
had been guilty of the procurement, and where alone hi$ 
atcefforial offence was completed. And ht?re you have the 
awtb^rity of Parliament for this abftract pofition, that 
where a man living in one jurifdiction does an act, in con«» 
fequence of which a crime is commttted within another 
jurifdiction, he is hy law triable only where his own per- 
fonai act of procurement was committed, and not tliere 
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.ithexe the procured or projected crime actually took eSfectv 
^n aiifwer to thefe known authonties of common law, has 
any i^atute, has a (ingle 4^ciiionor even dictum of a Court, 
been adduced? Or^ in an age in which the paftry-cooks 
and fnuff-ihops'laave been defrauded of their natural right 
to thefe compofitions that niay be ufeful without bettig read^ 
has even a (ingle manufciipt been offered to- (hew the re* 
fearches of thefe learned profecutors, or to fupport their 
faufcj^ No^ my Lords i there has not. 

I faid, my Lords, that this was a fruit: from the fame 
^ree that produced the flupid and wicked profecuttons of 
1794 : i^ na€ not be fuppofed to lay it is a mere repetition ' 
of that attempt, without any additional aggravation. In 
.1794, the dciign, and odious enough it was, was confined 
jto the do<nrine of conftruclive' guilt ; but it.dvJ not venture 
upon the atrocious outrage of a fubftitiited jurifdiflion : th« 
!Englil)>man \yas tried on £nglifli ground, where he was 
Jcnown^ where he could procure his witnelTes, where he 
had lived, and where hew^as accufed of the crime, whether 
adlual or conftruflive; but the locality of the trinl defeated 
.the infernal malice of thofe profecutioss. The fpeechesof half 
the natural day, where every Jury-man. bad his hour, were 
the knell. of fleep, but they were not the knell of death. 
,The projc61 was expofed, and the deftined vi6iims were 
feyed. A piece fo damned could not fafely be produced 
again on the fame ftage. It was thought wife, thei^forc, 
to let fome. little time pafs, and then to let iis author pro- 
duce. it on fome diftant> provincial Theatre for his own be- 
nefit, and at his own expence and hazard* To drag an 
fjdgUIh Judge from his Bench, or an Englirb Member of 
-Pprjiamenifrom the Senate,.and in the open day, in the city 
of London, to ftrap him {o the roof of a mail-coach, or 
pack him up in a waggon, or hand him over to an Ir'ith 
bailiff, wi:h a rope tied about his leg, to be »oaded forward 
like an ox, on his way to Ireland, to be rhere tried for a 
conftruflive miidenieanor, would be an experiment, per- 
haps, not very iafe to be attempted. Thefe Merlins^ 
therefore, thought it prudent to change the fcene of their 
forccry; 

Modo Rom^, mode fonivAihi'nis! 
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Tfcc p6op]e of England might, perhaps, «it«r into Ac 
feelings of fuch an exhibition with an officioufnels of fyxn- 
paihy^ not altogether for the benefit of the contrivers-^ 

Tiec fiatos coram populo M€dea intcidet"^ 

atid it was thought wife to try the fecond produflion before 
fpc6tators whole necks weK pliant, and whofc hearts were 
broken ; where every man who dared to rettife his worlbip 
to the golden calf, would have the furnace before hi$ eye^ 
<and think that it was at once ufelefs and dangerous tofpeak^ 
and difcircet at leaft, if it was not honeft, to be filent.-— 
I cannot deny that it was prudent to try an experimetU^ 
that, if lucce(sful, muft reduce an Engliihinan to a Aateof 
^flavery more abject andiorlorn tlaan that of the Helots of 
Sparta^ or tiieNegroesof \our plamations^-fbr fee, my Lords^ 
the extent of the coniiruction now broadly and dircetly coq« 
tended for at your Bar: — The King's peace in Ireland, it 
feems, is dii^inct from his peace in England, and both arc 
xliftinct. from his peace in Scotland; and, of courfe, the 
fame act may be a crime againti each diftinct peace, and 
ieverally and fucceflively punifhable in each (sountry— -fo 
much more invecerate is the criminality of a conilructive 
than of an actual offence* So that the f^me man for the fame 
act againiV laws that he ncYer heard of, may be punlilied ia 
Ireland, be tlien fent to England by virtue of the warrant 
of Mrl Jufttce Bell, indorfed by my Lord Ellenhorougb^ 
and, after having his health, his hopes, and his property 
deftroyed for his coniiructive offences againft his Majeily^'s 
peace in Ireland, and his Majef)y's peace in England, ht 
may find that his M jefty's peace in the Orkneys ha'^, a'ter 
allt a vefted remainder in his carcafs.; and, if it be the 
cafe of a libel, for the full time and term of fourteen years 
from the day of his conviction before the Spoltifh jurif- 
diction, to be fully completed. and determined*- Is there^ 
my Lords, can theret>ea man who hears me, that does not 
ieel that fuch a conAruction of fuch a law would put every 
individual in fociety under the defpotical doninion^ would 
reduce him to be the defpicable chattil, of thoie moil likely 
to abufe their power, the profligate of the higher, and the 
abandoned of the lower orders, to the remorfehfe malice of 
a vindictiv'* mitiif^er, to the fervile inftrumentality of a 
trading Juftice ? — Can any man who hetirs me conceive any 
poflibie caiie of abduction of rape or of marker that may not 
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-lie perpetrated^ oiider the conftfucttoa n6w iliame- 
k&Iy put forward ?-*-Let us fuppofe a cafe :-^By this 
coiiftrucdon a peifon in England, by procuring a t&if- 
demeanor to be committed in Ireland, is conftru6lively 

Jruilty in Ireland, and, of coucfcj triable in reland — let us 
uppofe that Mr. Jufticc Bell receives, or fays he receives 
information, that the lady of an £ngli(h Nobleman i^rote a 
letter, to ah Irilh Chambermaid, counfelling her to fteal a 
it>w of pins from an Iriih Pediar, and that the faid row of 
|>ins Mras, in'confcquence of foch adirice and counfel, ao- 
tually ftolfen, againtl the irifh peace of our Lond tlic 
King; fuppc^fe my Lotd Klienborouuh, knouing ibe fig- 
nature, aftd rererencing the virtue of his tried and vahied 
colleague, indorfes this warrant ; is k not clear as the luil 
that this Engliih lady may, in tbe dead of night; be takeA 
out of ber bed, and furrendered to the mercy of twb ot 
lhi«eirifti bad]i&, if the Captain that employed them ihouid 
hsippen to be engaged in any cotemporary adventure nearer 
fobkheiin, without the polfibility of any le^al authoritjr 
liMrpofiiig to iave her, to be matronized in a journey by 
Jand, and a Voyaige by fea, by fuch modeft and refpeaable 
guardians, to be dealt with during the journey as Her 
COinpanions might think proper — ard to be dealt with after 
by the worfhipml correfpondent of the noble' and learned 
Loiti, Mr. Jufttce Bell, according to law ?*^I can, without 
mneb difficulty, my -Lords, imagine, that after a year or two 
had been fpent in accounts current, in drawing and re^ 
drawing fot human fleib between our worthy Bells^ ^nd 
Medlicotts dn this fide of tbe water, and their noble or 
their ignoble Correfpondents on the other, that they might 
&)eet to fettle theii* accounts, and adjuft their balances. I 
can conceive that the items might not be wholly deftiiute of 
curiolity : — Brother B- I take credit for the body' of an 
Englifh patriot* — Brother £. I fet off againlft it that of an 
Irifti Judge. — Brother B« I charge you in account mA 
three Englifh Biihops. — Brother E. I fet off Mrs. McLean 
and two of her chickens; petticoat againft petticoat.-** 
Brother B. I have fent you the body of a moft intractable 
dirturber> a fellow that has had the impudence tro give a 
threfhing to Bonapavte himfeJf ; I have fent y6u Sir Sjdney* 

— DeaVeA Birother E. But, I fee my learned opponents 

fmile— I fee their meaning. 1 maybe toW, that I am 

putting iU|aginary and ludicrous^ but not probable, znd^ 
therefore, not fuppqfable cafes* — ^But I aufwerj that rea- 
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fpnmg would ht wcKfby ooly of a flave, an4 di%racefttl to 

a iVeeman* I anfwer, th^t the condition and effence of vt-, 
tional freedom is» not that the fubjiect probably will not be 
abuied, but that no man in the State (hall be clothed with 
any difcreiionary power, under the colour and pretext of 
which he can dare to abufe him. As to probability, I an^ 
fwer> that in the mind of man there is no more inftigating 
temptation to tlxe moA remorfelcf^ oppreffion, than the 
rancour and maliqe of irritated pride and wounded vanity. 
•^To the argument of improbability I aniwer, the very 
facts the very qucftion in debate, nor to fuch anfwer can I 
fee the poffibility of any reply, fave that tljc profecutors are 
{b heartily (ick of the point of view into which they have 
put thcmfelves by their prolecuiion, that they arc not 
lil^ely again to make a iimilar experiment. But when I fee 
any man f< ailefe of poM-er, becaufe it poffibly, or pro-* 
bably, may not be eyercifcd upon him, I am aftonifhed at 
his fortitude ; I aiigt af^oniihcd at the tranquil courage of 
any man who can quietly fee that a- loaded cannon is 
brought to bear upon him, and that a fool is fitting at its^ 
touch-hole with a iiglued match in his hand* And yet, my 
I^urdsj upon a iitile refl ^tion, what is it, after what we 
bave feeni that fbould furprUe us, however it may fhock 
U3 ? — What have the laft ten years of the world been exa^ 
plowed in, bur in deflroying the land-marks of rights, and 
duties, and obligatlous; i^ fubflituting founds in the place 
of fenle ; in lubAituting a vile and canting methodifm ia 
the place of locialduty and pradical honour; in fufifering 
virtue to evaporate. into phrafe, and morality into hypo- ' 
crify and affi^ctation ? — We talk of the violations of Ham- 
burgh or of B^adenr ; we talk of the defpotical and remorfe- 
lefs barbarian whq tramples on the common privileges of 
the human being; who, in defiance of the moft known 
and ficred rights, iiTues the brutal mandate of uiurp- 
ed authority; who brings his vi(5lim by force within 
the limits of a juiifdiction tg which he never owed obe- 
dience, and there butchers him for a con(lru£live ofience* 
Ppes It not feem as if it was a conteft whether wc lliould be 
vxovt fcurrilous in inveftiye, or more atrocious in imi- 
tation? Into what a condition mufl we be (inking, whenwc 
bavethe front to feiectasthe fubjectsof our obloquy, thofc 
very crimes which we hay^ flun|j behiiid us ^l the race of 
profligate rivality J 
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My Lords, the learned Counfcl for the profpcutors have 
afferted, that this aft«of the 44th of the King extends to all 
oflences, no matter how long or previpufly id it they may 
hare been committed. — ^Thc words are, •* That from and 
**^ after the firrt of Aaguft, 1804, if any perfon, &c. flial! 
•• cfcape, &c/* — Now^ certainly nothing could be more 
conrei^ient for the purpofe of the profecutars than to dif- 
xnife> as they have done, the words •' efcape and go into,'* 
altogether. If thole words could have been faved from the 
i^ftracifra of the profecutors, they muft have defignated 
fome aft of the offenders, upon the happening or doing of 
which the operation of the ftatute might commence ; but 
the temporary bar of thefe words they wave by the equity 
qf their own canftruSion, and thci'eby make it a rdtro- 
fpcftivelawj and having fo conftrued it a manifeftly ejf 
f(>fifa6io law, they tell you it is no fuch thing, becaufe it 
creates no new offence, apd only makes th^ offender 
ajmenable who was not fo before. That law profeffes to' 
take efieft only from and after the firft of Aug. 1804 : — - 
Kow, for eighteen months before that day, it is clear that 
Mr. Johnson could not be removed by any power exifting 
from his country and his dwelling ; $ut the moment the 
3Ct took effeS, it is m^jde to operdt? upon an aUedged of- 
fence, jcommitted, if at all„ confeffedly eighteeii months be- 
fore. But another word a§ to the affertion, that it is not 
€x foft jaSioy becaufe it crcat<5S no new cripie> but only 
makes the party amenable* The force pf that argument isr 
precifely tbis:-^If this act inflected deportation on the 
ifefendant by way of puniftiment after his guilt Jiad been 
cfiablifhed by conviction, that would, no doubt, be tyran- 
|Btca!> becaufe €xfofija6ioy but here he fuffers the deport- 
aition, while the lia^^ is boiind to fuppofe-him perfectly in- 
nocent ; and that only by way of procefs to make him 
amenable, not by way of pilnifhment: and furely he cannot 
be fo unreafonablc as not' to feel the force of the diftinction. 
How naturally, too, we find, fimilar outrages refort to 
fimilar juftificatiqns I Such exactly was the defence of the 
forcible entry intp Baden. Hadthat been a brutal violence 
comnjitted in perpetration of the murder of the unfortunate 
▼iftim, perhaps very fcrupulpus moralifts might find fome- 
tliing in it to difapprove ; but his Imperial Majeily was too 
delicately tender 6f tlie rights of individuals and of nations, 
to da any adt fo flagrant as that woi^d be, if done in that 
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point of view ; but his Imperial Majelly only introduced a 
ciaufe of ne omittas into his warrant, whereby the wor- 
fliipful Bells and Medlicots that executed it, were autho* 
rized to difi egard any fuppofed fantaftical privilege of na- 
tions that gave fan6luary to traitors ; and he did that from 
the pureft motives ; from as difinterefted a love of juftlce as 
that of the prefent profecutor^, and not at all in the way 
of zn ex pofi fuSio law, but merely as pTocc6 to bring him' 
in, and make him amenable to the competent and unquef- 
tionable jurifdi6tion of the hds de Boulogne. — Such are the 
wretched fophiftries to which men are obliged to have re- 
courfe, when their paflions have led them to do what nd 
thinking man can regard without horror, what they them- 
felves cannot look at without fhame ; and for which no le- 
gitimate reafbning can fuggeif either juflification or excufe. 
Such are the principles of criminal juftice, on which the 
firA experiment is made in Ireland ; but I venture to pledge 
myfelf to my fellow- fubjefts of Great Britain, that, if tne 
experiment fucceeds, they (hall foon have the full benefitf 
of that fuccefe, I venture to promife them, they (ball 
foon have their full meafure of this falutary fyftem for 
making meh '^ amenable," heaped and running over into 
their bofoms. 

K 

There now remainsj^ my Lords, one, and only out topic 
of this odious fubjedl, to call for obfervation. The offence 
here appears by the return and the affidavits to be a libel 
upon the Irifh Government, publiihed by conftruAion in 
Weftminfter. Of the conftruftive commiffion of a crimer 
in one place by an agent, who> perhaps, at the moment of 
the a£t, is in another faemifphere, you have already hearcf 
enough : — Here, therefore, we will confider it fimply as' 
an alledged libel upon the Irifli Government ; and wkether^^ 
as fuch, it is a charge coming within the meaning of the 
f!atute, and for which a common Juftice of Peace in one 
kingdom is empowered to grant a warrant for conveying 
the perfon accufed for trial into the other. Your Lord- 
fliips will obferve, that in the whole catalogue of crimes folr 
which a Juftice of Peace may grant a warrant, there is not 
one that impofes upon him the neceffity of deciding upon 
ahy matter of law, involving the fmalleft doubt or difficulty 
whatfoever. In tt^afon, the overt aft ; in felony, whether 
capital or not, thVaft^; in mifdemeanors, the lirople aS^. 
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The dulleft Jufticfc can underftand what la a breadi of the 
peace, and can defcribe it in hid warrant. It Is no more than 
the d^cription of a'fact which the informer has feeh and 
fworn to. But no libel cornea within fuch a clafs, for it is 
decided over and over, that a libel is no breach of the peace,, 
and upon that ground it wa3 that Mr. Wilkes, in 1763, 
wa9 flowed the privilege of Parfiamen^, which privilege 
^0^ not extend to any breach of the peace. 

^ Sec th/ehi my Lords, >yhat a talk is impofed upon a Juftice 
of the Peace, if he is to grant fuch a warrant upon fuch a ^ ^ 
^harge ; he no doubt may eafily comprehend the allegation 
of the informer as to the fa6l of writing the fuppofed libel; 
in deciding whether th^ . facts fworn amounted to a publi- 
cation or not, I ihbuldliave great apprehenfion of his fal- - 
fibility ; but if he got over thofe diffijculties I fhould much 
:fear for his competency .to deckle what given facts would 
amount to a conftructi v'e publication. — But even if he did 
fplve that queftion, a point on which, if I were a Juftice, I 
fJioMld acknowledge my felf moll profoundly ignorant, he 
would then have to proceed to a labour in which I believe 
no man could .expect him to fucceed : that is, how far the 
paper fworn to was, in point of legal conftruction, libel- 
lous or not. I truft, this Court will never be prevailed upon 
t^ fanctibn, by its^^deci^qn, a conftruction that would giv€ to 
fuch a fet of men a power fo incompatible with every, 
privilege of liberty, or of law. To fay it would give ah 
jrrefiftible power of deftroying the Liberty of the rrefs in 
Ireland would, I am aware, be but a filly argument where 
fiich a thing has long ceafed to exift. But I have for that 
very rcafon a double intereft now, as a fubgect of the. 
empire, in that noble guardian of liberty in the lifter nation. 
When my own lamp is broken, I have a double intereft in 
the prefer vatidn bt .my neighbours. But if every man m'. 
Engjand who dares toobferve, no matter how honeftly and ^ 
juftly, i^ppn the conduct of Irifh roinifters, is liable to be 
tbrn from his family, and dragged hither by an Irifh bailiff, 
for a conftructive libel againft the , Irirti government, and 
upon the authority of ah Irifh warrant ; no man can be 
fuch a fool as not to fee the confequence. The inevitable 
confequencc is this : that at this awfulfcrifis, when the weal, 
not of this empire only, but of the whole civilized world, 
depends on the fieady faith and the'cbnfolidated efforts of 
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dicf«f two countries — when Ireland is become the right arm 
of England— when every thing that draws the cocmnoh 
interett and aSection. clofer gives the hope of life — when 
every thing that has even a tendency to relax that fentimeijt 
is a fyraptom of death,— even at fuch a ciifis may the rafli- 
nefs or folly of thofe intruded with its management fo act 
as to defiroy its internal profpcrity and repofe, and lead it 
into the twofold, fatal error, of miftaking its natural ene^ 
mies for its friends, 9nd its natural frienas for its natural 
enemies ; without any man being found fo romantically 
daring as to give notice of the approaching deilrudion. 

My Lords, I fuppofe the learned Cpunfel will do here 
what they have done in the other Court : they will affcrt, 
that this libel is not triable here ; and they will argue, that fo 
falfe and heinous a produ6Hon furely oi^ht to be triable 
Somewhere. As to the ifirft pofition, I fay the law is di^ 
reftly againfl them. From a very early flage of thedifcuf-* 
fion, the gentlemen for the profecution thought itwHefor 
their clients to take a range into the fails much mor^at 
large than they appeared on the return to the writ, or ev^rf 
were by the affidavits that have been made ; and they have 
done this to take the opportunity of. aggravating the guilt 
of the defendant, and at the fame time of panegyriiing 
their clients; the^ have therefore not argued Upon the libel 
generalljlas a libel, but they thought it prudent to appear 
perfeftly acquainted, with the charges which it contains:— f' 
tJiey have thei-efore aflumed^ that It relates to the tranfac-' 
tions of the 23d July, 1803, and that the guilt of the de- 
fendant was, that he wrote that libel in Ireland, which was 
afterwards publiflied in England ; not by bidifelf, but by 
fome other perfons. Now, on thefe fa6ls, nothing can be 
clearer than that he is triable here. If it be n libel, and if 
he wrote it l^ere, and it was publiD^ed in England, moft 
manifeftly there muft have been a precedent publication,' 
not merely by conftruflion of law in Ireland, but a publi-r 
cation by adual fa6t ; and for this plain reafon, if you for 
a moment fuppofe the libel in his pofieiiion (and if he did 
in fa6t write it, I can fcarcely conceive that it w^s-not, un"' 
Jefs he wrote it perhaps by contlru61ion), there was no phy- 
fical means of tranfmitting^it to England that would not 
^moun^ to a publication here ; beeaufe, if he put it into the 
poftroffice, pr gave it to a meflenger to carry thither, that 
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wouk) be complete ^Tidcnce of puUicatibn againA him : fo 
would the mere polTeilion of the paper, in the hands of the 
V/itnels who appeared and produced it^ be perfe6l evidence, 
jf not accounted for or contradi6led, to charge him with the 
publication ; fo that realW I am furprifed how gentlemen 
pould be betrayed into poiitions fo utterly without found»- 
jion- They would have done juft as ufefuUy for their client^ 
if they had admitted what every man knows to be the fa6l : 
that isj that they durfi not bring the charge before an Irifli 
Jury. The fafts of that period were too well undenlood. 
The Irifb public might have looked at fuch a profecutiop 
with the raoft incredulous deteftation ; and if they had been 
fo indiicreet 4s to run the rifk of coming before an Irifh 
Jury,, inftead of refuting the changes againft them as a ca* 
}umny, they would have expofed themfelves to the peril of 
eftablifhing the accufation, and of raiiing the character of 
the man whom they had the heart to deflroy, becaufe be had 
dared to cenfure^them. Let not the learned gentlemen, I 
prayffuppofe me fo ungracious as to fay, that this publica- 
}io^,, which has given fo much pain to their clients, is actu- 
ally true ; I cannot perfonally know it to be fo, nor do I fay 
jb, nor is this the place or the occaiion to fay that it is fo. 
I mean only to fpeak pofitively to the queftbn before you^ 
which is matter of law. But as the gentlemen themfdive^ 
thought it meet to pronounce an eulogy on their clients, ]| 
thought it jrather uisifeemly not to ihew that I attended tQ 
themi I havQ mod refpectfully done fo ; I do not contra- 
dict any praife of their virtues or their wifdom, and I oiUy 
wifh to add my very humble coinmendation of their pru- 
dence and difcretion^ in not bringing the trial of the prden| 
libel before a Ji^ryof this Country. 

. The learned Coivifel have not been contented witl^ 
^bui^ng this libel as a production perfectly known to them ; 
but they have wandered into the regions of fanpy. No 
doubt the other Judges, to whom thofe pathetic flights of 
ipre^ific fenfibilUy were addrefled, muft have been ftrongly 
^cted by them. The learned gentlemen have fuppofed i 
variety of pofiible cafes. They have fuppofed cafes oftiiq 
foukft calumniatQrs afperfing the moil virtuous minifters. 
Whether fuch fuppofed cafes have been fuggefted by fancy, 
cm: by hctj i^it is not for me to decide ; but I beg leave to^ 



{ay, that it is as alldv^e to us as to them to put cafes of 
fuppofition — 
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Cur ega fi fijigere fOMca, 



Poffum imndearf 

Let me then, my Lords, put an imaginary cafe of a diflerent 
kind : — Let me fuppofe, that a ^rcat perfonage, intruded 
with the fafety of the citadel (meaning and wiihing perhaps 
well, but mifled by thofe lackered vermin that iwarm i% 
every great hall), leaves it fo loofejy guarded, that nothing 
but the gracious interpofition of Providence has faired it 

^ from the enemy. Let me fuppofe afnother great perfonage 

going out of his natural department, and, under the fuppofeid 
authority of high ftation, difleminating fuch doctrines as 
tend to root up the foundation of fociety — to deftroy all 

I confidence between man and man-*-and to imprefs the great 

body of the people with a delufive and defpcrate opinion, 

, that their religion could difiblve or condemn the facred 

obligations that bind them to their country— that their 
rulers have no reliance' upon their faith, and arc rcfolved to 
fhut the gates of mercy againft them. 

Suppofe a gpod and virtuous man faw, that fuch doctrine^ 
muft neceflarily torture the nation into fuch madnefs and 
! defpair, as to render them unfit for any Mem of mild or 

I moderate government ; that, if on one ndc, bigotry or 

folly fhall inject their veins with fire, fuch a fever mtrift be 
kindled as can be allayed only by keeping a ftream of blood 
perpetually running from the other, and that the horrors 
of martial law muft become the direful but inevitable <Jon- 
fequence. In fuch a cafe, let me afky what would be his 
indifpenfible duty? — it would be, to avert fuch dreadful 
dangers, by expofing the conduct of fuch perfons; by 
holding up the folly of fuch btgotted and blind enthufiafoi 
to condign derifion and contempt; and painfully would He 
fcel, that on fuch an occafion he muft difmife all forms and 
ceremoriies ; and that to do his duty with effect he muft do 
do it without mercy. He Ihould alfo forcfee, that a perfon 
fo acting, when he return^ to thofe to whom he was re- 
fponfible, would endeavour to iufiify himfelf by defaming 
. the countiy which he bad abufed — for calumny w the natu- 

ral defence of the oppreffi>r : he ihould, .therefoie, fo re^ 

dti^c bis perfoflial credit to its juft jjandaid, that his affer- 
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tions migTit find no more bdief than they xJcfcrvcd. Were 
luch a perfon to be looked at as a mere private individual, 
charity and good-nature might fuggeft not a little in his ex- 
cufe. An iri^xperienced man, new to the world, and in 
the honey-moon of preferment, would run no fmall rifle of 
having hb head turned in* Ireland. The people of our 
ifland are by nature penetrating, fagacious, artlul, and 
comic — * natio comada eft.' In no country under heaven 
^fould an afs be more likely to be hood-winked, by having 
his ears drawn over his eyes, and to acquire that fantaflical 
alacrity that makes duUneis difpofable to the purpofes of 
humourous malice, or interefted impoAare. In Ireland, a 
new great man could get the freedom of a fcience as eafily 
as of a* corporation, and become a doctor, by conflruction, 
of the whole Encyclopaedia ; and great allowance might be 
made under fuch circumftances for indifcretions and miliakes, 
as long as they related only to himfelf ; but the moment 
they become public mifchiefs they lofe all pretenfipns to ex- 
cufe-^the very ambition of incapacity is a crime not to b^ 
fprgiven ; and however painful it may be to inflict, it muft 
be retuembered, that merpy to the delinquent would be 
treafon to the public. 

I can the more eafily underiland the painfulnels of the 
conflFct between charity and dutv, becaufe at this moment 
I am labouring under it myfelf ; and I feel it the more 
acutely, becaufe I am confident, that the paroxylms of paf- 
fion that have produced thefe public difcuihons have been 
bitterly repented of. I think, alfo, that I fhould not act 
fairly if I did not acquit my learned opponents of all iTiare 
Vhatfoever in this profecution — they have too much good 
fcnle to have advifed it ; on the contrary, I can eafily fup- 
pofe, Mr. Attorney General fent for to give counfcl and 
comfort to his patient ; and after hearing no very concife 
detail of his griefs, his refentments.and hi;$ mifgivings, me-^ 
thinks I hear the anfwer that he gives, after a paufe of fym- 
pathy and reflection : — ** No, fir, don't proceed in fuch a 
. bufinefs ; you'll only expofe yourfelf to fcorn in one coun- 
try, and to deteftation in the other. You know you durft 
not try him here, where the whole kinedom would be his 
witnefe. If you fliould attempt to try him there, where he 
can have no witnefies, you will have both countries upoi^ 

yoiir 



your back. An Englifh Jury yrould never find him gitiltfi^ 
You will only confirm the charge againft yourfelf ; and be 
the viclioi of an impotent^ abortive malice. If you (hould 
have any ulterior pi*oje6l againft him^ you will defeat that 
alfo ; for tliofe that might othcrwife concur in the defign, 
will be ihoclied and aihamed of the violence and folly of 
fuch a tyrannical pioceeding, and will make a merit ot 
proteiKng him, and" of leaving you in the lurch.— 
What you fay oi yb^jr own feelings, I can eafily con- 
ceive. — You think you have been much exjpofed by thofe 
letters; but then icmcipj)e:, my dear fir, that no man can 
claim the privilege ot being made ridiculous or hateful by 
no publications bul his own. Vindidlive critics. have their 
rights, as well as bad authors. The thing is bad eooughi 
at bell ; but, if you go on, you will make it worfe— it will 
be coniidered an attempt to degrade the Irifti Bench and the 
Irifli Bar— you are not aware what a neft of hornets you 
arc dii^urbing. — One inevitable *confequence you don*t 
forcfee — ^you will certainly create the v«ry thing, in Ireland^ 
that you are fo afraid of, a News-paper ; — think of thaV 
and keep yourfelf quiet. — And, in the mean time, confole 
yourfelf with reflecting, that no man is laughed at for a; 
long time; — every day will produce fomc new ridicjde 

that muft fuperfede him." Such, I am Satisfied, was 

the counfel given i but I have no appreherifion for my 
client, becaufe it was not taken. Even if it {hould be his 
fate to be furrendered to his keepers — ^to be torn from hi3. 
family — to have his obfequies performed by torch-light— to' 
be carried to a foreign land, and to a Grange ttibun^, where 
no witnels can attefl his innocence, where no voice that he* 
ever heard can be raifed in his defence, where be muft ftand 
mute, not of his own malice, but the malice of his enemies 
— y^, even fo, I fee nothing for him to fcav — thai all- 
gracious Being^ that fhields the feeble from the oppreflbr, . 
will fill his heaxt with hope, and confidence, aiid courage ; 
his fufferings will be his armour, ahd his weaknefs will be 
bis ftiength ; he will find himfelf in the hands of a brave, 
a juft, and a generous nation — he will find that the bright 
examples of her Ruffels and her Sidneys have not been loft 
to her children ; they will behold him with fympathy and 
refpeft, and his perfecutors with fhame and abhorrence ; 
they* will feel, too, that what is then his fituation, may 
lo-morrow be their 9wn — but their f rft tear will be flied 
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tbv hftn, iudthc fecojkl only for themfelves — their heart* 
will meh in bis Acquittal i they will convey him kindly and 
fondly lo their (hore; and he will return triumphant to 
his country ; to the threfhold of his facred home, and to 
the weeping welcome of his delighted family ; he will find 
that the darknefs of a dreary and a lingering night hath at 
length pafled away> and that joy comet h in the morning. — 
Noji my Lord^^ I have no fear for the ultimate fafety of 
iny client* Even'in thefe verv afts (5f brutal violence that 
have been committed againil him, do I hail the flattering 
Lope of final advantage to him-^and, not only of final 
advantage to him, but of better days and mure profperous 
fortune for this afflicted country— that country of which I 
bav^e fd often abandoned all hope, and which I have been 
ib gften determined to quit for ever. 

Sepe vah di6k> multafum ddnde hcuUiS^ 
* £t qiMJi difcedens o/cula fymma dabam, 
JmUdggns ammOy pes tardus eraU 

BtttI to reclaimed from. that infidel defpair — ^I am Satis- 
fied that Whtle a i^ifan is fuffered & live, it is an intimation 
ftom Providence that fce basicmie doty to dilcharge, which . 
it ^ mean and crimipal to declhl)?; I^dl been guilty of that 
%n6nlinious flighty and gone to .'pme in the obfcurity of] 
lome diiiant retreat, even in that grave I fhould have been' 
haunted by thofe paffions by which my life had been agi-» 
tkl6d— 

^M cura vms esdan JiquiHir teUure rtpofioa* 

And, if the ttanfa6lions of this day had reached me, I feel 
how, my heart would have been agonized by the (hame of 
the defertion ; nor would my fufferings have been mitigated 
by a fenfe of the feeblenefs of that aid» or the fmatlnels of 
that fervice, which I could render or withdraw. They 
would have been aggrava^d by the conlcioufneis that, however 
feeble or worthlels they were, I fhould not have dared to 
thieve them from my country. — I have repented — I have 
fiaid — and I am at once rebuked and rewarded by the l^p-' 
pier hopes that I now eixtcrtain' — In the anxious fympathy 
of the Public — in 'the anxious fympathy of my leained 
Brethren, do I catch the happy prefage of a brighter fate 
for Ireland* They fee, that, within thefe facred wallsj 
the caufe of Liberty and of Man may be pkaded with 
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boldncft and heard m(h favour. I am fatisfied they will 
never forget the great trufl, of which they alone are now 
-the remaining depolitaries« While they continue to cultivate 
a found and literate philofophy — a mild and tolerating 
chriftianity — arid to make both the fources of a juft and 
liberal, and conAitutional jurifprudence : I fee every 
thing for us to hope ; in^ their hands, therefore, with the 
moft ane6lionate confidence in their virtue, do I commit 
thefe precious hopes. . £ven I may live lon^ enough yet to 
fee the approaching completion, if not the perfed accom- 
pliihment, of them. Pleafed Ihall I then relign the fceae 
to fitter aftors— pleafed fhall I lay down my wearied head 
to reft, and fay, *• Lord, now leiteft thou thy fervant de- 
pai't in peace, according to thy word, foi* mme eyes ba?c 
fe^n thy falvation." 

Mr. William Johnson.* 

My Lordsy 

As the Counfel for the Crown will be entitled to the 
reply, I ihould be precluded from any opportunity of 
adklrcfring the Court upon this fubjed, if 1 did not offer 
xnyfelf at this moment to its confideration. I feel that I 
have more than a common cl^im to be heard on this occaHon* 
Certainly no man ever a£led under the impulfe of a more 
imperious duty, or had a more afflidting taik4o perform* 
In what I (hall fay, however, to the Court, I ihall confine 
myfelf to a difcuffion of the legal queftii^ns now before it ; 
and win endeavour not to entertain a thought, or utter an 
eKpref&on, conneAed with my own perfonal feelings. 

Your Lordfbips will deteimiae the queftion now before 
you upon the conftrudion of this ad, not from any opi- 
nion of what it ought to extend to ; but from what, accord* 
ing to the eftahliihed rules of inter]yeiation, it does extend 
to. Even if it fhould be your opinion, that it would have 
been matter of prudent regulation, that the provifions of 
this«a6t fhould embrace the prefent cafe ; you will yet, if 
I (hew you that it is, at all events, a cajus omiffus^ leave |t 
as the a£l has done. You will be the itiore inclined to do 
fo, if in thCfCourfe qf my obfervations I fliould fhew you, 
/ ' K that 

* Thi« report contains the fablbmce of Mr. JouSsoi*! argumenti both m the 
Kttis*£ ftcncfi and Excheqaer* 
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.that to eaEtead thi:& aA to the cak n6y^ heibre yOu, tirould 
be to fuhveit the moft acknowledged pri&ciples of jufticc, 
;and the admitted common law rights of the meaaeil indivi^ 
dual *m fociety.. You will not legiflatc; and |>articu]arly 
you will not do ib tci have your fliare in the common de^ 
ftru£lioa oi law and liberty. In the interpretation of a 
Statute, levelling \xy the conftmSiQH' contended for the 
antient bulwarks of oiir Coaf^itunon, you will go for {ndt 
a puipofe as little way^ as poffiUe. If i {hew you, that 
fiHxm the whole view of tliia ad, the cxtmrnitting 9, crime b^ 
BiS^aoi/prelencey and efiafiMg or removing, a^erfuch comm^om 
fcirere akne in the contemplation of this LegiQatare, and 
that the title, reciiabj and frovifioju of this ad regard 
tfiefe idone, you will oote^ctend it to£aCe& of the C€>iLArudive 
commiflion of offences, neither M^iiHin tlie title of this ad, the 
recited mifchief or remedy {Provided by it. 

The application now before tfie Coiirt' on the, part of 
the Defendant, is to be difcharged from an illegal arreft* 
It/d^petid^ upon :a: recent AS of Pavliaineat, upon the 
^oni^rt^dioA of wbkh you. have no. jv^di^iaLdecifioiis* . The 
rejtuvn to the Jlabeas Corpus whidbi has been fued out by 
tjie Defendant,, ftates a Warrant of the Chief Ji^ke o€ 
£^dnd» grounded on an. indidment fcaind at Middlefex 
^inft.. the Defendant^ i&x the pnblicatioA of a Libel*' 
This Warrrant Jhas^ been endoried by an Iiifh Juflice of the 
Peace, under ^ frefunnd authority, given by the 44ih of 
tj^e pare&dt Kisxp vhap. 9^- Undex- this eodoriemeiLt the 
UdTe^ant has beencaxreftedi and. it now appears., byun«: 
controverted docuoofints before the Coujtty that the gentlemaflu 
applying for his difcharge has been a continuing refident 
erf. this psu't of the United Ki»gdooi« from a period kcforc 
which it b »bfc4utely impoffible tl^t the oSence, wilh which 
he.iiands charged, could have been comn^it^ed ; and within 
.v^hicii, he could not W^j^^ have done auay z^ in England,, 
criminal or qtherwife; or within fwh period have re-^ 
raovcd thercfromi. The queftion^ therefore, will be, 
V^ether under all tbefe circumftanc^ appearing, as well- 
upon the part of ^t. .return itfelf, as: or the uncomtmidgdied 
affidavits made on the part of the Ikfendant, this Warrant 
of Lord EJLenborou^, fo endorfed, is a fufficient author 
ritv under which to arreft and hold the prefent Defendant. 

Your 
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Yout jLordftips mzift obferve, th*t t&€ ooly porer' y^ 
.can exercife in this cafe is' to difbhargc. Yoa maft either 
liot intermeddle at &11, or ifitermeddie to this extent, ff 
the arreft be l^al, though dn\j on procefs^ and for a iniiH^- 
pieanor^ yot^r authority is at an end- There have been . 
Ume3 when fudi a pxopoiition would fiaye fiartled the cbn- 
•i^itutional feelings of z Judge of the land* Wbeti^r it t^ 
rights that fugh tinges fbould have paflbd away, is not for 
^e to argue. Such is the prefent law ; but whether it ex^ 
tends to the cafe before you — that is, to the cafe of tA 
o&ence bailable of common right, is cHt of the queftioni^ 
on.whijob I mea^i to trouble you. . 

Sqme crude and iodige^ed opinions have been thrown 
oiit ill the courfe of this difcuffion as if this Court could 
take bail in ^ cafe circiioiftanced Ulae the prefent : it may, 
therefore, be necefikiir to examine this matter a little upon 
principle : — The preient AS embraces the three couptries> 
England, Ireland, and Scotland. The legal Jurifdi6lions 
0f thefe countries are perfefily diftinA ; and in legal 
contemplation fy are ttieir Laws. The principle of dif'* 
tioiSLnefs is as ftrong between the )Laws of England and 
Ireland, as between the Laws of Scotland and either of 
the other countries ; though the di(lin6laefs in point of 
fa6l inay iiot be fo great. Let us fuppofe then, for the fake 
of argument, that the Warrant in this cafe had been iflue<J 
in Scotland, for in found reafoning it will make ho differ- 
ence, though it may ftrike conimon apprehenfion more : is 
there any tribunal in this country can determine whether 
the 'Warrant be or be not conformable to the Law of that 
country. For inftance, what tribunal in (his country has 
judicial knowledge of the crimes of hamfoken and forning: 
jet thefe are capital offences by the Law of Scotland. A 
tribunal which has not knowledge of the Law can b^ive 
nopfe of the etjfenccy and therefore cannot a6i upon it, In 
iVilkes'5 Cafe, my Lord Camden lays it down, that h i^ 
fufficient if the offence appear in the warrant on which ^ 
party is arretted; becaufe that js the^guide to the M%i- 
ftrate in taking or refufing hail. This is fufficient wpon; 
principle i apd 1 will n6t trouble the Court upon (he prac- 
tical abfurdity which would follow, from any attempt tq 
take bail* in thi^ country for offences committed in Englan4 
pT Scotland. They will fhortly appear from a few limply 

?^ ? q^ueftions; 
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qiieftiofft : — ^To whom is the recognizance to be retained f 
Of what Court cai> it be made a record ? By what process 
is the return of it to be enforced ? If Ibrfeited, where is 
it to be eftreated ; and if eftreated^ how to be levied i 

Enough has been ftid, and much more might be faid^ to 
fhew, that as the law now Hands, this Court, much lefs any 
inferior tribunal, cannot take bail for offen^res ailedged to 
be committed in England or Scotland* I ufe this argument 
merely as an argument of conftruftion ; and to fhew, that 
if you can avoid it you yriW not give this z& a conilruSion 
which would militate with the common law right of the 
fubjeft — ^that is, of being bailed for a bailable offence ztnthin 
tht jurifdidion where the arreft is made. If this a6l (hould 
be fo conftrued, I will venture to fay, it will ftand a iingle 
and awful exception in the hiftory of Engliih legiflation. It 
piuft, therefore, be your anxious defire, if the eftabliihed 
rules of CQnftru6hon will allow you, to^ confine the opera- 
tion q{ this a^ to offences not bailable ; no mifcbief will 
(hen-arife : for to fuch offenders it can make no difference, 
whether the juri|ai6Hon within which they are arretted have 
pr h^^ve not an authority to baiU JLret us examine this ma(>? 
ter a little more minutely :-t 

» 

If this Ii&. of Parliament ji^xtend tp one n^iijjemeanor it 
extends to all. I throw out of the prefent difcuffion dll 
confideyatioh of the particular quality of the mifdemeanoi: 
charged upon the prefect defendant. Your |!^prd(hips 
liave nothing to do with any fuppofed jnt'ent which th^ 
perfons who brought in this bill, at this particular time, 
might have had. You will not trouble ypurfelves with the 
confiderairon, wh^th^r any hope was entertained, either by 
an adoption of the letter of certain expreffions, or by any 
ingenious interpretation of doubtful an^ ambiguous palfages, 
of bringing within this aft any particular caft, excluded 
by its geperal fpirit and policy and the fettled principles of 
law : with fuch confideratiqii^ yoi; will have iiothing to do. 
You fit here to afcertain the meaning of the Legiflature,^ 
and to arrive at it through the known maxims of law, and 
tlie eftablifhed rules of conftru6lion. 

• 

I ftiall endeavour to ftiew, in the firft place, that yoq 
^ught not to extend tliis aft to bailable offences; becaujfe 



you i^uld thereby repeal the Habeas Corpus a6), and take 
dway by conftrudlioD the common law right of every fubjeil 
in the realm : and fecondiy^ that though you (hould fed 
yourfelves bound to do fo, you will yet be of opinion, that 
this act can relate only to offences committed by a^uat 
preJ/gKce in that part of Great Britain or Ireland in which the 
offence is charged to have been done^ and confequent efcape 
or removal ; and that it would be pregnant with the utniofi 
abfurdity, and effect the moil unheard of Iblecifni in Legifla- 
tion,to extend it to cafes where theperfon charged reiided out 
of that part of the United Kingdon) in which he is charged 
at the time of the commiilion of the alledged offepce— in 
other words, that avoidance of juffice, by retnoval from 
%bc place where the act is done which is charged to be an 
offence, is an indifpenfable requi&tc to ^ve operation to 
this law. 

Before I particularly examine the lirft bead pf this argu- 
ment, j)ermit me to take notice of an obfervation made by 
your Lordftiip in another place : — ^Your Lordfliip faid, and 
truly, that before the pal&ng of the act now before you, 
perlons charged with capital offences might be arretted and 
tranfmitted nom one kingdom to the other for trial in thm 
place where their crhne was alledged to have been perpe- 
trated ; and that a fpecial iaving and proviHon in the 
Cnglifli Habeas Corpus act recognifes this proceedin^g^ ami 
provides, that it may thineafter take place, as it had done 
before. Your Lordftiap then faid, that it is recited by the 
prefent act, that ther^ exiffed ho fiffficieni provifion in 
the law of either countries for the arrcft and tranfmiffion of 
offendjers » a^d your bbjeilion is, that this recital cannot be 
accounted fbr^ linlefs this act be extended beyond capital 
cafcs> for that the law had already provided forfuch cafes- 
Jn my humble judgement, this objection may receive a coai* 
plete anfwei\ The words refered to in the prefent act arc, 
*^ That there wsls no Jvfficifni provifion for the tranfmiffion 
f * of fuch offenders." This exprcffion admits there was 
fbme exijling provifion of the kind alluded to. Let us fee 
what it was :-r- 

By the ftatute of Weftminfter the firft, commitments perfpe- 
pfale mandatum domini regis were declared irreplevifable. By 
the equity of thcflatut'e this was in time extended to commit- 

ments 



mtQH by o^r of the Prit y Council, "whtit it tralsfuppofed 
the King preftded. At length, in point of J>ractice, thii 
authority caoae to be exercifed by the Secretary of State; 
not hy any authority of i^is as Secretary of State, but as 
beitig, conftrttCtively a coqwaitnjet^t fer ffecide mmdaiurn 
iomM regh. You y/\\\ fee this hiftory elf the authority of* 
the Secretary of State to coBiQ|it, iUted by my Lofd 
Caoaden, ii| his.fampiis arguioeat given in the judgment tm 
proiaouhoed iQ the calie, Entick;^ v. Carrington and others; 
reported in the tith voluoie of the ftate trials, Mr. Kar* 
grave's edition. Under the exercife of this aathority it was, 
that perfons in Eqgland^ charged with capital felonies done 
abroad, M^ere arrefted and tranfmitted to the fctoe of their 
gaiU to receive trial. Applied to the c^fes of fuch oflfenders, 
the ioumiatioi^ of fubch afi authority ^re not likely to be very 
critically examined. Independent of the recognition of it 
by the provifion. alluded to in the act of Habeas Corpps, 
theie is little in fudi a proceeding to Catisfy the feelings of 
« conftitutioi^al lawyer : not that any man could object tp 
ibeeml ^or which, in ihft inflances under confideration, it 
wa^ exercifed* The heart and saind of every man acoedes 
fpontaneottfly to the act^ by which the traitor, muiiderer, or 
ie)oR« is broiight bmA tQ the k&nt of his guilt, to receive the 
ponillKnent due to his crime i and the e%era& of a vigour 
beyond the law would be long fiibmitled tq when applini tq 
fuch offenders* The provision in the Engliih Habeas 
Corpus Act has, hdwever, giv^en a fanetiqn to what might 
have well beei^ queftioned before ; and I admit* that fince 
that time^ the authority fq exercifiKJ could m>t be ^tteilipned* 

It was, bo^reirer, extremeiy defective. Th^t v^ but 
pne tribunal that Could act, and that fixed to a particular 
place, and not Qpen to the.fubject, ex d^ito. fuflkioB* Fron^ 
the nature of it, it muft have been diffieul^to put in niotioii,. 
and almoA itieifectual to prevent further rfcape upon the 
moofient of difcpvery. Flowing merely from the preroga- 
tive, and to be ej^erdfedonly at difcretion, the protection off 
the Crown would, in all fuch cafes be fufficieht againft the 
aggrieved fubject. The refervoirs of juftice f^uld, if I may 
life the expreffion, be always open, and fcattered through 
the land- This was to be foiiria only in one corner of the 
kingdom, and was under the key of whatever individual 
was the miniftcr of the day. Ij^ could i^ot be cprnpelled tq 
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ftet by zhj of (h^ ordtnslry e^ifimg atillL0rhle^ ih fht tealns ; 
am) when he did, it was a:kind cHf phenomenon in a regu* 
lated government., like ours, lo fee the Secretary of Stat^ 
d^ihg the duty of a JuRice of the Peace, and a King's 
Meflenger fuWtituted in the place of the Conftable. Upon 
ti^ whole, it was a juriftJictionr neither fixed in its princi- 
jples, certain in its operation, nor open at all times to the 
fubjects of the realm ; and it was of a kind tifterly anomal- 
ous in the conRitc^tion. 

The difficulties arifing fitjm this nndelined and irregnlaf 
authority in the arreft and tranfmiifion of traitors and felons 
from one kingdom to another, had been long felt and divert 
complained of, and well defer ved to be removed by fla^ 
tu table pit)vifion — fuch provifion bad been as nccdHary for 
centuries aai now, but evils have frequently a long reign be- 
fore legiflative remedies are applied* The ftatebf things, 
th^i^fpre, as I have here detailed them, ftiHy accounts iof 
the recitaJ, that *^ there was ho\fi^ciefti provifion for t*e 
arreft and tranfmiifion of oifcnders,'\ even fiipf.ofing the* 
a6l ponHned jto cafes not bailable of right* ' 

l^et us now ficc, if the terms made trfe' of in this aft' 
give any additional force to the opinion, tHfil^ it ^^fht to be" 
confined to the mafora ciimtna. Tlie toilchief/KClted ih tbel 
fef^ion now u^der confideration' is, ** The fJHifif of JUpttf 
and other malefiti^<n'» fiom one kingdom to aniother, whierebf 
their offences /r^fcfwi/y temain unponifhed.'^-^It may not* 
be ipamaterial juft toretnatk'here, that if k'had been in- 
tended to include perfons guilty oK mere mrfdemeanors ht 
tbi» defcription, the rcetta}, as to themy *^ ought- to have been, ♦ 
that.€iy (;fcape fronv 6»c kingdfc)m to anoth^ rfieir offences - 
akoc(^,s remained unpuniured," vnkfe a vohintai^ defertion 
bfthcir country we IT coniidered', (as perhaps in a-municrpal 
view it ought to be) as a fuftcteot punifhment for any of- 
fence of that nature of w;hich they could be guHty; — In ' 
truths the ^\xv2i!k felons mid mdefiidiorsy ufed by the LegilF- . 
lature, gives connderable colour to the inference I am en- 
deavouring to draw. I admjt, from the wordi felons and ' 
other malefafloi's, you muft underhand felons, and male- 
fadors other than felons,—- Still I think it reafonable t9 
fuppofe, that the Legiflature intended felonies and other 
crimee of the fame ftarop ; or, in other words, the majom" 

ctipdiia ; 
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ftimina ; fuch as ave &ot bail2ri>le by the ordinary authorities* 
Many fuch crimes, not felonies, may be found by a flight 
examination of the criminal cpde of £ngland. 

. But tbere exifted a ftill further neceffity for the ufc of 
fome term belide felons. The aft relates not only to Eng- 
land, but to Scotland. The word felons would not anfwer 
for this purpofe ; it is not dcfcriptive, as I believe, of any 
clafs of offenders in the Scottifh law. The word male- 
faflors, thei-efoi^, l^eing free from the rigid inteipretation 
which a. term,' merely technical,., muft alwap receive, and 
being, in ordinary fpeech, defcriptive of the higher 
clailes of offenders, was ufed to take in fuch of this de- 
fcription in England as the word /elons would not extend 
to, and to include all offenders in Scotland of a like kind. 
ii the word tnale/a^ors had been ufed for the purpofe of 
including offenders of every defcription, the introduction 
of the word Jelons ^as not only ufelefs, but productive of 
confufion and uncertainty in a defcription, which^ without 
i^, would be pcrfeftly clear. 

But this will appear more manifeft from a ihort review 
of the diffjprent ads heretofore paired in England on this 
fubjedt, and comparing them^ as far as is necefiary for this 
part of the queftion, with the a6l now before you. The 
afts I allude to are the 23d of George II. c. 26. f. 1 1. the. 
a4th of Geo. II. c. 55. f. i. and the 13th of George III. 
c. 31. The ..two firft afts relate to the arreft and tranf • 
miffion of offenders from county to county within England, 
and the laft to the arreii and traofmiffion of felons and other 
mlefaitors from England to Scotland, and vice verfa. The 
prefent a6l is, in truth, compounded, mutatis mutandis, of 
thefe feveral afts— It is contended on the other fide^ that 
the mifchief recited by thofe a6ls, and the remedy provided 
for that mifchief, between kingdom and kingdom, and 
county and county, arc exaflly commenfurate — that is, 
that they equally extend to all offenders : — now, it is re- 
markable, that in the 23d of Geo. II. and the 24th of 
CJeo. II. and< the firft part of the prefent a6l, all of which 
relate to arreft and tranfmiflion between county and county, 
\irithin the fame kingdom, one waform preamble is adopted 
of the defcription of perfons within the purview of thefe 
ai^s, viz. all perfons againft whom a -warrant ftiall be iflued 

■^but. 
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-^but, in the z&s which relate to arreft and tranfiniffion 
from kingdom to kingdom, the Legillature, exfrtfsly re^ 
Jewing the preamble which was before them in the afts re- 
lating to county and county, adopt a new and different 
preambles in the a(9t taf 1773, «. r. ch. 13th Geo. III. and, 
inftead of the words, ** all perfons againft whom a war- 
rant fhall be iffued," the defcription is " felons and other 
malefaftors, making their efcape, &c."— This diftinction 
in the defcription of the perfons intended to be affected by 
\thofe acts refpdctively is ftudioufly preferred in the act now 
before you, and temarkably prefejved, becaufe this one 
act includes and embodies the provifion^ of all the reft; 
and if the conftruction now infiii^ on by the Counfel for 
the Crown be the true one, the defcription " all perfo,ns 
againfl whom a warrant fhall have been iffued," would 
have been the true defcription to have adopted in the pre- 
amble, not only to the regulations relating to county and 
county within the fame kingdom, but to the regulations for 
the arreft and tranfmiffion of offenders between kingdom 
and kingdom. Does this variance of language in the fame 
^ inftrument induce no variance of conftruction ; and can we 
fuppofe the Legiflature ufed it for the mere purpofe of per- 
plexing what would be plain and explicit without it ? 

It follows from what I have faid,- that if yon extend the 
operation of this act to offences not bailable,, or, in other 
words, to mifdemeanors of every defcription, ybu, in ef- 
fect, repeal the Habeas Corpus acts of both countries. It 
would have been a ftrong meafure in the Legiflature to have 
repealed thofe acts even by exprefs words, but I will ven- 
ture to fay, it would be a ftill bolder mealure in ^ny Court 
of Juftice to do fo, by the conftruction of a law, which, 
by the ordinary rules of conftruction, may he conftrued 
other wife. 

I have ftaled it to be the common law right of every 
fubject of this realm to be bailed for a bailable offence, (if 
he tender fufiicient bail) on thefpot where he is arretted. The 
act before you ftudioufly provides for this, in cafe of arreft 
in one county for an offence committed in another; the party 
muft bc-bailcd on the fpot where he is arrefted. Yet it is 
contended, that if the warrant lias ifiued in Great Britain 
for Xhc fettie/i offirnce known to the law, the individual ar- 

L refted 



rdted may be canned hem the rcmoteft corner of this part 
of the United Kingdom to England or Scotland, as the cafe 
may be, to look for bail, not where hii conaexions live, 
ftot where be i& known, but in a place where perhaps he 
^s ncYcr fet his foot, nor.hi^ name been heard of, nor 
even his language underftood. Can the mighty power of ar 
fiate be caUed into act to woi-k 6:> foul a wrong as this,, 
and in a cafe ia difproportionate to its efforts, and fo far 
beneath it^cai^? if the conftmction now contended for 
be true with refpect to this country ,^ it mufl be equally true 
with refpcct to Engjand and Scotland* There, is a pro--. 
Tttxon in the Habeas Corpus act of England, ^^ that no 
inhabitant of England ftiuuld be fent prifoner into Ireland^ 
&c. and e\rery &ich imprifonment is adjudged ilkgal, an 
action of falile imprifonroent is giyen to the party aggrieved* 
and the penalties of a premunxre denounced againil the of^ 
lender, and be is rendered incapable of a pardon from the 
Crown"— »3ift ChaTles. IL c- 2. £ i2» This fecurity to 
the fnbject againft the ftrong hand of power, by whom/it^^ 
cxercifed, is confined to cafes either where . no offence is 
altedged againft the party £> taken and knpnfoned, or 
where be is charged with an offence not eapiial. It of 
courfe excludes the po&bility, if it ^e not repealed by tbe 
prefcnt law, of arrefting and tranfmitting an inhabitant of 
Ei^and to this country Joir any alled^ed mi£dei3Qeanor ; but 
the coaflructton now contended for renders its provifipn 
abfolutely nugatory, and the proudeft fubject in England 
Bkay be fent here, without the poffibility of bail in £ngland> 
npon the moft groundless and wantcm accuiation that malice 
ever framed, and for tbe lowcft and mofk trivial offence 
kfkowA in the crinianal code» / 

^ I havefaid tJins much to ftiew, that you ought not to ex^ 
tend this law bv conftructbn to cafes bailable of common 
right, becaufe by doing fo, you would impute to the Legif- 
Ijiiture as foul a wi bng as could be worked in a country 
having any pretenfionstoa free conftitution. On this head 
of argument, luDwever, I li'ill not trouble the Court further, 
it is my intention to argue this queftion with the moft per-* 
feet (Candour, and I have no befitation in declaringv that this 
is not the part of the cafe on which I mean confidently to 
left' the caufe of my client. 

I I proceed 
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f pr^oceed^ tbcDcfore, to the fecdad hetd of the argaoffexitf 

My pofition is, that this act is confined to perfons who 
leaving by afiuaJ prefence committed an oficncc in a par- ' 
tlcular jurifdiction, avokl by remosnil after \\it oifence 
committed, out oj that JMrifdi&iony the ready proccls of the 
law iffuing within it, whereby^ in the >KOrds of ihe aft, 
^^ thtiv^£enc£s often remain unpunilUed/*— I ihall be content 
to depart from this Hall a profcribed driveller, \i, upon 
this part ,oT the cafe, I leave the fmalleft doubt upon aiiy 
unprejudiced legal mind. The a6l of the 44th of the King» 
upon which the pr^ent q\2eilion arifes, is founded upuu 
three previous a6is, paiTcd in Engla^nd in pari matefia, and, 
if 1 may fo fpeak, embodies them all* The title coi-rdf- 
ponds with this origp, and beipeaks dircAly it$ parentage. 
It is ^' Afi 2i& to iiendcr more ealy the apprehending a:)(i 
43ringi^g to trial offenders ifcMfing frotn one part of t!b£ 
United Kingdom to the other, and alfoAvoni dbunty ta 
countjr.'* Its iieg^latio^ .are interiial aod external. Tile 
firovilions as to the lirft are taJken in terms from the 23 cl 
and 24th Geo* IL in£a^giaAd^ which I have alr^y men^ 
tioned, ^nd as to the latter^ from the 13th of the prefent 
JKing in England. Tlie i ith jfefiioa of the firft of thofe 
';a6ls contains all that relates to the prefent queflion^ and 
the preamble of that" fection fetes, that ^ perfoi^ ^ainft 
^hom warrants are granted by Juftice$ of the J^eacc for the 
Several counties withiii this ]ii\\a%iom^ efaifg i^to othet 
fcountics otU of the jurUdiction of the Juftlces granting luch 
^warrants, and thereby avoid being puj^iOied lor theotlence^ 
^herewith they are charged ;" aid it exacts, *^ that i?i caft 
«ny perion ag^nfi whom a legal warrant Oiall be iiTued 
by any juftice or Juftices of the Peape for a^ay county, &Cp 
to which fuch perfon Qiall have gone or efcaped, \f> in<* 
jborfe fu(^ warranty &c. ajxd to jcaufe ,fuch, perjTon to be 
^^pprehended, and fent to the JuAice or Jufiices granting 
(uch Warrant, or to foi^e other Juftice or Jaftices of the 
jcounty, &c, from whence fuch perfon fhall have gp^ ffr 
fjcaped, to beik^t with according to. law,*' &^ 

The flighteft perufal Sf th$£ claufe Chews the dcfcriptioiJL 
of perfons who were the objects of this law—** perfons 
agamft whom warrants are^ granted^ efcaping^ &c." The 
J^uipg pf a wa^i^^t is a precedent fid, and the words, 

t Z • " againft 
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^ -ag^inft whoto ^an*ants ace granted," <kfi|fnate andmark 
out the individuals, who, coming under this defcfipUoH^ 
may, by efvafin^y hccotht the objects of the law. They 
iftuft be perfons againft whom a warrant has iffued^ and the 
provifion in the enacting part is, that ** it fhall- and may 
be lawful'for any Juilice of the Peace of the cbunty. Sec 
'to which fiich perfon fhall have gone or efcapedj^" that i$, 
ii perfon againft whom a wan ant has iflued. Thus then 
the preamble reciting the mifchief, and the claufe providing 
the remedy, attach folely upon in4ividuals, who ** being 
perfons jagainft whom warrants have iffued,*' fhall efcape*: 
that is, the mifchief recited and remedy applied, are exprefsly 
opiifined to the efcape of perfons againft whom warrants 
hive iffued* ; in other words, .to efcape, a/ier warrant if- 
;fued : and in truth,' in a legal technical fenfe, fuch per- 
fbiis alone can be guilty of an efcape. Now, affuming for 
it moment, what indeed is pretty clear^ that the .object of 
the law was the apprchenfion of perfons cotinmitting a 
brcachrof the peace by :it??t2fl/ prefence, it is manifeft that 
the provifions of thiJ act were extremely defective. No 
jperfon quitting the jurifdiction fl^^f the offeiice cqinniitted^ 
and BEFORE warrant granted could be affected liy the pro^- 
vifions of- it'. To that if the conlcience of the offender took 
the alarm befifre any procefs iflTued for his apprehenfion, 

this law as to him was dead letter. * ' 

' . ; ■■ r •■; - •• • . .... 

This imperfection was foon felt, for in the very next 
year, the'!24th of G^o. II. c. 55. was pafTed for the ex- 
prefs piirpofe of doing it away. Its only title is, '* An 
act for amending and making more effediual the former act.** 
It recites the entire enacting claufe of the former act, and 
thett goes bry in the following words, "And whereas ywcA 
offender or offenders may refide and be in fome other county, 
!&c. oux of the jurifdiction of the Juf^ice or Ju ft ices grant- 
ing fuch •'warrant as aforefaid, iefore the granting fuch 
warrant, anivnX^oxxX efcaping or going out of the countyj 
&c. ajter fuch warrant granted " Now it is remarkable, 
that the word offender does not occur in any part of the 
enacting claiife of the ijth fection of the 23d Geo. .II* 
recited in the 24th. To whom then does the word fuch 
offender ufed in iY^^ preamble of this act, relate ? It muft 
relate to feme defcription of perfon mentioned in the 23d 
Geo. IL ^ it follows immediately the recital of that act-^ 

It 
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.it mamfei^lyT^fq'sJo/tbbjdefbripliojir ^t^perfomAcfutwbbm 

aloac tb^t act was con veifanc, that is, perfons ^capini" 
oui of their juvy<lk:tion.-r— Now, why does the. act caE 
fuch, pel fonis' offenders?. Becaufe eicape was, of itfel^ 
a9d> without.. any .jotben guili. . M'batfoev^, an> high o^ 
fence ajt . the. xomackpn law, . and attended witbafoi^ 
feiture of go<ik]s and chatties, i even though the -peafoa 
efcaping was aftisrwards aequiHt^ of the* charge for whicli 
he ned ; a|id the .fQriDali4uecii.Qn to Juries at t^s day upo« 
criminal trials^ tp ^nquir^jftlbe cuiprit ikd for the .lame 
or not, fliews what4l)e lawsis uponthis fubjectc r 






In legal co.ntepg(plationv>it is in this f(infe alone that the 
perfons described in the 23d Geo. Il* can be called offend«* 
jcrs- LeJ ^i^.tJi/Erefprfe.f!abft;lute: ihc tciros o£ thexlefinitioil 
in the rgom of the t/srn)^&)/ed,:aad the lecitaiiof the 2461 
.p£ Geo. IL Will run thus> V ^And whereas, pevfons efi- 
a^ping may relide and be in if>\fSto\^tx county^ &c* before 
the granting of fuch warranty r 9nd without eiesipii^ -out of 
the count^^ &c. after .the granting, of fucb warrant." If 
.the act had not.ofieant to confine iti&l( to ipffendtra efcaping^ 
^tslanguage would, have been ve|'y;$iiSbi:ent.' li- would* ha v# 
recited the mifchief thus, ** Whereas perfons committing 
ofiences, or procuring offences to be committed in one 
c.puQty, may refide and Ise in 9nolher^eunty> ^x.*' . Nbw^ 
the words 5* and without efcaping ^y^^ warrant gran«ed>'' 
arethefaipe as <*not haying efciaped.after warrant grtotcd,*^ 
and are as complete a negatiye^pregnant as can occur in 
any form of fpecch whatfoever, ^nd .directly imply eftap^ 
leforc warrai^t granted. I tbei^fore conlider this as a full 
and legiflative- declaration of the deicription of peribns to 
whom thofe acts are to apply, and. on what kind 6f perfons 
refiding or beii)g in another couat;y, out of the jurifdictioo 
of the Juftice granting the warrant, it meant to attach iti 
provifions. The firft act exprefsly relates to perfons efe- 
caping only. The iecond directly refers to that defcriptioar 
under the words " fpch offenders- Tlie firft is confined 
to efcape^. /i^fr warrant granted : the fecond extends td-ef- 
cape before or afur., and both are ponfiiied to tfcafhg 
offenders. . -. 

. ■ . • - • * 

But this will be ftill more.manifeQ if you.<;onnder what 
is the uUimate evil fiated by the 23d of G^^ IL agaiqft 

' ' "' I whidl 
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AKkidi k WW acceffiorf to^ provide a Le^flotive remeAy; 
it is tlsH thereby^ . that is^^ b]r rfeaftMgf fucb perfons avoid 
beiag. ptuuChcd : imfumty of lofience by «icape>or reisoval 
mti of one jarii^ictioA /avid another is the pablk grievance; 
Ao m^w or. other mifcibiief is I'ecited by the ftatute of the 
ft4lh atf Geo^ II* Is it thea an&ir to ooiidtt({e, or ralher muR 
we not neteffarily do fo> that* the mifchief intended to be 
§uaj|led agaiBfllTy both tbefe acts, and fully and clearly ^x-» 
ureffe^iA the firft^ is the faoie^ bat that the remedy provided 
Wff the iiifi' was jfiot coeztenfive ^ it ought to be with 
the eviU The iibcond act therefore was paffed, ftnd was inr- 
tjcnded to embrace all perfops who majiifefted their guilt l^ 
flight ; tfae£rfi having prepofteroufly confined its opeititioQ 
to this tnahiieftatioA takiilg plaoe ^iyUr warrant/ thoogh in 
liutfa tfaeconfooufnefs of erime, wlllcb is always coe#al with 
the aet^ was likeiy in lyioft inllances to produce this mani^ 
jisftation-iong'before» It foUo^n^, fronr the view I have 
taken of ihefe actSy. thato/lvaj violators of the public peace 
ijfca/da^^irmoviHg out of the jarifdiction where they had 
csommitilr^ the offence^ and ihfr^ avoiding the punifhmtnt 
(hietad«!tr ofienas,^ - sfre the objects of this law-^-*iioite 
0theni-sie within the mifGhlef-^nooe others ottgbt to te 

withiir the remedy. 

> , 

t 

Any 4ifi^lty or ^NaBbarraffffient ifi the ccnftmction of 
tbofe acts ^rifes from the legal fiction, that in mifdemea^ 
nors ail are^principats. If| any bij^lu^ fpeeies of crimes^y 
in which the dtHinction between principal and acceifary is 
preferred, it coald ne*rcr have occurred to any man, thaj 
the accefibrial offender remainirig quietly vrhere he had 
l>een guilty of the a^x^fTor^I ofifence^ artd ip which ploce 
alone by ine law of England he mtift be tried, if tried at aH, 
conld^ under the operation of this law, be taken under a 
warrant iSbed w^ere the principal offence was committed, 
andendorfed according to the protifiops of t^ l^w poir 
under <^a|aunation. 
■\ 

New let us apply thefe afts, both with reflpect to the 
^iff^hief recited in them and the remedy provided by then, 
to peribns charged with mifdemeanors procured by them 
to be committed in another jurifdictipn than that in which 
they live, and who have never removed from the place 
^ in >i7hich the ^ct of prQcui-emefil w?isf con^mittc^* For the 
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fake of a (hoft eitpreffion and one fuffidently dear Twill'de*' 
icrib^ fttch pei*fons as pevfons charged with a cooftrue*. 
live mifdetneanor. The expreffioa though not ftrictly ac-* 
carale is (uiBciently fo for the prefent purpofej k bdag ua* 
derftood that I mean thereby perfons wbo^ by advice or a$ifr 
procurement^ effect the coaiOMiiion of a laiideiiieanor in 
another county than that in which they refide, and are there* 
fore in Izw, tf njident wukifi tkt rtmlm of E^lsmdmttke 
time of'fuch froeureiMnt^ principals la the mifidemcanof 
£6 advifed or procured to be committed within anothffr 
county ofthifam^ realm — my i*eafon for thos confinutt the 
acctflbvial and principal c^fence to the &me part or the 
United Kingdom will be feen hereafter. The fmxlamental 
Biifcbief to be provided agtfinft by thoiie act) is the avoid- 
iHg puniflimeat by offenders, and that in trtttb by the only 
way in which punilhment cai» be avoided, by foane Me»cy 
on the patt of the ofienden — ^Nbw by what proceis of rear- 
ibning can this apply to a man who never ftirsfroni the 
uiual' place of bia abode> who lives in the fcene of every act 
of his Ufe^ andean be reached without difficulty oc delay bjr 
any legal proceis liFiung within the jurifdiction in whtcb be 
lives ?«-i-has> fnch a roan done an v act wfaereby he am irootf 
puniflunent ?-— ia he nofexhypotnefis fo bse firOm atoidiHf^ 
legal procefe, and thereby avoiding punifliroent, amenable to 
tl&e authority of every Juftice within the county in. which he 
Ui*c(i?'--'I%e offence in which in legal contesaplation beb con«- 
fidercd as a prindpalj being committed etfewheie^ makee 
no di&rence^— any Juftice ol* the Peace may comnut; an 
offender within his jurifdiction though for an olfence com^ 
mitt^ out of it. This ia fully laid down in Comyn* title 
JuAicesof the Peace ; and indeed in every book of authority 
treating of the duty of Juftices of tbe Peace-"*— What reafou 
^eh, for any purpc& of public jaftieC) can there be foe 
giving the celerity of a courier to k^al pr^cefs^ againft a 
man. who has never removed fiKMn the jurifdiction to whofi: 
authority he was fubject every hour of his. life, who has ftit-* 
mfhed noconcluiion of guilt by flight, and who, iofar frooi 
avoiding punifhrnenf by any act <» li^s, remains within tibe 
lei»el of: that authority which is always pointed at o&ndeta 

within itajarildictiott i ' 

' . . • 

In cafeti of efcapie the remedy mufl be quick or It wou]4 
Ik abortive^ The lioiple: aict of endorfcmfnt by a Jufiice 

.-, r - . is 
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fe tbdfefore made fuffideht to give efficacy to a warrakf 
btoug'bt agairtft an efcapirig otfender; — What reafon can 
there be for adopting this remedy againft a man who re- 
mains at his poft?— 'fhew me the polfibility of fuch a man not 
being amenable to the lavr, or by any act of his avoiding 
punifliinent> and I will give up the queftion. 

' Let us r^ow proceed to the r 3th of the King, c. 31.—. 
The mifchief recited in its preamble is the ^cafe o{ felons 
^nd other malefactors, whereby their oiieiices remain un- 
punifhed. I will not now argue upon the import of thefe 
words as defcriptive of a certain elafe of offenders onlj^-V 
1 do however^no violence to language in referring the whole 
defcription to the perpetrators of crimesi by «(?«*/ prefence 
efcaping or removing, in oppofition to jperfons charged with 
Conftructive mifdemeanprs who have never efcaped or 
removed at all. The enacting part of this Statute of the 
X3th of the King is the fame mutatis mutandis with the 
^acting part of the 24th of Geo. II. except in one parti- 
cular, which not relating to the prefent favt of the argu« 
fiient I fhall not now notice, but to which I mean hfereafter 
to folicit the attention of the Court. The claufes however 
being thus fimilar, it is manifeft that every obfervation I 
have made upon' the a4th of Geo. 11. apply at leaft with 
equal ftrength to the 13th of the King. This law has been 
in foixre above thh'ty yeare between England and Scotland^ 
and not' a fingle inftance is produced of its ever having 
bcer> applied to any other than cafes of efcape. 

• I have now, my Lord, come in order to the act upon which 
the prefent queftions arife. It affects to embody the feyeral 
afts to which 1 have already called the attention of the 
Court, and to give to this country the benefit of fimilar 
provilions The framers of it' had before thetn all the 
preceding a6ls, and at one view could fee the objefls, 
mifchief," and remedy. With thefe before their eyes they 
framed the title of the prefent aft. What id it ? it is en- 
titled, ** An aft to render more eafy the apprehending and 
bringing to trial offenders efcaping from one part of the 
United Kingdom to the other and from one county to the 
other." Before I proceed, allow me, my Lords, to recall to 
the recolleftion of the Court a few of the leading rules adopt- 
ed bywifdom and experience in the conitruftion of afts of 
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Parliament. My Lord Coke fays, optima JfattUi intet'- 
petrairix ejl ipfum Jlatutum, et hijujlum^ niji lota lege infpe6iay 
una aiiqua ejus particula judicate vel Jef ponder €• Every 
Itatttte* ought to be 'expounded, not according to the letter, 
hut according to the intent, and a cafe out of the mifchief 
intended to be remedred fhould be conftrued to be out of the 
purview, though it be within the words of the ftatute. That 
|he title, and much more the preambU^ ave things to be 
rcforted to, to explain the meaning of the Legiflature. The 
mifchief recited in that part of this afl: regulating the arrcft 
and tranfmiffion of offenders' from one part of the United 
Kingdom to the other, is '* That felons and other malefacr 
** tors in one part of the United Kingdom make their 
** tfcape into the other, whereby their offences often remain 
^' unpunifhed." — Now, though you (hould not confine the 
operation of this aft to cafes of poffible impunity by efcape, 
yet tliil you muft- refer ft to cafes of impunity by fome ah 
m agency of the offender. You can by no reafonable con- 
ftruflion refer it to the cafe of a man who never leaves the 
jurifdiction within which he was born; who betrays no dif- 
poHtion to evade the law, and manifefts no fehfe of guilt by 
flight. Shew me the poffibility of a man, if this act had 
never exifted, not being amenable to the law, who remains 
where he has done any act, capable of proof, either con- 
ftituting an offence in itfelf, or leading to the commiffion of 
ONE elfewhere, and I will give up the queflion. 

« 

I beg here to apply the obfervation of one of your 
Xx>rdiliip's to the queftion now before you — My Lord faid, 
in one part of this argument, ^' It would be. an odd way to 
** get at the fenfe .of an aft of Parliament by getting rid 
** of the words of it." — I am ready to determine this quef- 
tion by the rule to be coUefted from your Lordfliip!s obfer- 
vation, whidi I prefume to be, that in the conftruftion of 
an aft of Parliament, all the words ufed in it are to be con- 
lidered. It is infixed on by the Counfel for the profecu- 
tion, that it avails not in what part of the United Kingdom 
the individual who is the objeft of profecution reiided at 
the time of the commiffion of the alledged offence, whether 
within that part of the United Kingdom where the offence, is 
charged to have been committed, or in a totally diftinft part 
of it, or, which in truth is ilic fame matter in cffcft, 

M whether 
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'whelhcf he ever removed' from the jurifdiAion in wLidi 
be h charged to have offended. Now, under this conftrac* 
tion> I would be glad ta know of what imaginable import 
arc the words ** efcape arid go into** The firft of thcfe 
words you find ufurping a very important place in the title 
of the z&i and one not lefs fo in the preamWe, where the 
mlfchief to be guarded againft is recited, and you have them 
all in full array in the enaSing claufe : yet under the con- 
'ftruction now infifted npon, they arc not merely nugator/ 
and ufclefs, but occafion doubt and perplexity in a motive, 
which, without them, would admit of neither one or the 
other. 

It may fo]:];ietimes be a good way to convuice the un^* 
derftanding through the mecrium of the fenfes* Let us fee^ 
therefore, how this act will read, leaving out the words 
*' e/cafezadgointo" and confining it tothea2?-comprebenfive 
words relied upon by the other fide, re/ide and ie : — The 
title, as far as relates to the prefent queftion, would run 
thus — " ^a act to render more eafy the apprehending 
V and bringing to trial oflenders agaioft whom Warrants 
*^ ihall be iffued in one part of the Uniukl Kingdom, 
f * rejidingt or being in the other :" — The preamble will run 
thus — ^^ And whereas it may frequently happen, that 
felons and other m.^lefactors in that part of the United 
Kingdom^ called England, may re/ide or be in that 
part of the United Kingdom, called Ireland, whereby 
^ their offences often remain unpuniflied :"-»And the 
enacting part thus — *^ For remedy whereof, be it enacted, 
if any perfou or perfons againft whom a Warrant (hall 
be iflued by any of the Judges of his Majefty's Court of 
*^ King's Bench, &c. or other perfons having authority to 
^* iifue the fame within England or Scotland refpectively, 
** for any offence againft tlie laws of Ertgland and Scotland 
(( refpectively, fhall rejide or be in any place of that part 
^ of the United Kingdom called Ireland, it ihall or may 
" be lawful for any Juftice of the Peace of the county or 
<< place in Ireland, where fach peri'ons ihall rejide or be^ 
^* to cndorie his name on fuch War rant, &c." 

Thus, it is manifeft, that in every part of the ad as it 
now ftands, the words ^* efcape and go into" may be left 
out, and the words " rcfide or be** will be all-futficient 
for the conftru«Hion infificd on by Counfel for the profecu- 

tion. 
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lion^ ^ith diis aaanifeft adrantag^Cy that no <loubt whatever 
could then be entertained of tjie aiefining x>f the Lcffitdaic.i 
^nd whatever might be the confequea^res to tlu: hjtherto eflia-r 
bliih^d principles of bw and liberty, the Court would b^ 
bound to givt eSc^l to a meaning fo unequivocally ex« 
prefled; thus we fee that the words **^lcape and go into" 
jare not merely idle and nugatory, but in the conftru^lion 
contended for their introduction gives doubt and piprplexily 
/^o Ajirhat would be perfectly e:y:plipit withput ihe^i^ 

It ha$ been jVid, (for what is too bold for aflertioa?) 
that the worjls ^f refide or be" are idle and pugatory* ac-» 
cording to the conilrucuon I anx endeayouring to fupportt 
This may be determined in 3^ momens by feeing how the 
act would Hand without them. It would be fubject to pre 
cifely the fame defect .under which the act of the 23d of 
George II. o.^ which I have already 'obferved, labours i 
that is, it ijirould only apply to perfoi;s w^o had efcaped 
i^er warrant iffued ; a^ to remedy which, the act pf the 
24th of George IL was paiTcd in the enfuing year* 
Leaving out the words ** refide or be,*' the enacting 
claufe in the zcl now befpre you will be« as to this head of 
|the argument^ precifely fim^lar, mutatis fnutandis, with the 
act of the 23d of George II. and therefore fubject to the 
flefect under whiiph that act laboured^ of beipg confined tp 
efcapes after warrant iiTued. The act i^ow befprc you, 
however, following the act of the 13th of the King, 
between England and Scotland, (ioc^, as that bad done 
before, by the ufe of the words ^' refide or be," prevent 
what without them would h^ve been a defect, and extends 
the provifions of the law, as the 24th of G^prge JI. had 
done as to the 23d pf George II., tp fafes where the party 
had not efcapeid a/hr warrant granted^ The legiflative de-; 
ciiion, therefore, as to the ideKCt of the 23d pf George II. 
fhew»- what this act would be without tl^e words " refide 
pr be ;" and alfo fliews the j>eceipty pf ufipg them to ex-, 
tend the provifions of the law to cafes of efcape or removal, 
i^^^ warrant granted. Every word, therefore, in the act 
9S it npw i^ai^ds has^ accprding to. my couftructioi^i a full 
and appropriate meaning ; and the words " efcape and go 
into," though the fin) ot them ip fapt gives title to the act 
and defignates the mifchiel in the prc^imble, apd though 
bx>th occupy a prominent place in the enacting ^laqfe, may. 
l;»c altogether rejected upon thiirs' as idle and nugatory; 
or, indeed, ought rather to be rejected, as perplexing whaj 
If^puld be f lear and explicit without theip* 
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" But^ the moft important pAit of this ai^gunipflt yet rc^ 
Miiris to be ftated. I have laid, that the Legiflature, id 
the act before you, could only have efcaping offendcis in 
their coirtemplation ; and for this plain and obv'ous reafoh^, 
that except in treafon (which cafe ftands on peculiar 
grounds, as I will kcreafter fhew,) no perfon, not beihj 
d native or refident of England at the time he does any act 
by which he may have procured others to commit offences 
againft the laws of England, can himfelf be an offender agaiiVft 
the laws of England, or upon any principle of known jurif- 
prudcnce fubject to their animadvei^on. As this act, 
therefore, creates no new offence, to extend it to fuch 
perfons would be hruium fuimen^ and an abfurdity of fuch 
^eaknefs and folly as you cannot altribute'to the Legifl*- 
t&re. • 1 mentioned beforci tlrft there ^ere words in the act 
now before you, and in the i3th of the King in England, 
which are not to be found in the acts of the 23d and 24th of 
Ceorge IF. The words are; ^^ Jvr offences ag&iftfl the iazo 
of 'England*' Why those M'ordi were introduced into the 
latter acts arid omitted in the former I will not flop to 
enquirei They fhew, however, manifeflly, if it were not 
otherwife clear from good fenfeand right reafon, that nond 
but offenders againft the lawsof England can be the objects 
of this laM' ; and in that point of view^ I trefftyl wiH demon** 
ftrate, that it of necelfity can apply only to perfons efcapii^ 
or re niching out of the realm of England. - ] 

• Btfore I proceed with thi? part of the argument, I will* 
juft obferve, that the Union between England, J^nd Ireland,* 
which has lately taken place, has produced no alteration in 
the queftion I am about to examine. The countries are ftilf 
governed by their own proper laws and Jiaiuies \ and all 
their municipal jurifdictions, with the exceJ>tion of the 
Houfe of Lords on appeals, or writs of error, are- ai 
difti'nct' as ever: no Englifh law, as fuchy is binding te thi^ 
country, or vice verfa» The laws of each country have thd 
authority they ever had, rightfully, and no other. 

Crimes are of three dnflps, natural, moral, and muni-' 
cipal. The avoidance of a*im'es natural or moral, as fuch,- 
is the duty of every man, under whatever government he is 
born, or in whatever part of the world he refdcs. Many 
crimes, natui^al and moral, ai:e alfo municipal j bi^many arc' 

not. . 



rim. What difiingut{he9[ omnicipal crimes from neural and 
moral crimes which are .not municipal, is the Umforul fanc^ 
tion which always attends the violation >ot the fbi mer* The. 
obligation to. obferve the latter is eternal and imtttable by. 
time or pUoe : its fanaion, however^ i^ not of this world: 
-A*not io of inela prohihita whether they be smda in fe.ow not. 
^^mpocail Canction is jtheir feculw characteriftiq. With, 
nefpect tb'them, the liability to the penaltyand trhe dmy of 
obfervahce axo exactly oommenlurate. What:^es it ari^ 
from ?-:-Jt arifes either fcom betog^a fuhject pf.thie parti-^. 
cular community whofe law is in queftion, or an occaiion^A* 
fojonroer there at the time 6f the alledged breach .ot^ ihe'law. 
It isunneceflary to trouble this Couri with the rea£9t»9 wbidt. 
make thefe circamftaocesttiieffources of monxcipal ofaiiga**' 
tion. A mufiicipal offence oaay^ therefore, be defined to 
be ^' an act committed or omitted in violation of a pvkblic. 
'^ law for(>iddiQg or commandiog^ it^ by a peifon bound « 

^' to obey that law." 

•• ■ > • . . 

Authority, I mean rightful authority, and obedience, are , 
of neceffity commenfurate; and as far as the firft extends . 
and is lawful, fo far is the other to be enforced and due. ; 
J. know authority often extends where it is not lawful, and 
cA>edionce is enibrced where it is not due. I am at prefent^ 
however, taUciog of the. legitimate boundaries of each. To • 
coaMtute, ^n^ a municipal offence, three thi«)g8 muft. 
concur :-*^firft, a public law-»-*fccondJy, a fact prohibited 
by that law done within the limits of nuimcipaljurifdictioa 
— «<thirdiyi that fact committed by a perfon bound at the . 
tHBJe of the commiffion of if to obey that law. Let us ex« 
amine this by a familiar inf^ance:^— Many acts pit>hibited . 
by the revenue laws conftitute mifdemeanors, for which the 
perfon offending may be indicted. I choofe fudi an inftance . 
as this, becaufe {bcfa matters art in general merely mala - 
prohiHiaj and nothing more. Suppofe, then, a native and 
refidexit of France, actjuainted of Qnacquain,ted, which you * 
pleafey with the revenue regulations of England, wrote a 
letter to his correfpondent there, giving certain directions; 
vAich^ if complied with, would effect a breach of that law 
in the perfon fo complying ; as in mifdemeanors all are 
~ principals,, fuch a perfoQ, if bound by the law, would, he 
a principal offender. Now,^ I aik any one above the rank » 
of an ideot, if fuch a man fhould afterx^ards come into 
England, could he be tried fqr that imputecl offence upoi\ 
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sftiy pirin6ipl«s of known jurifprudcnce ? Lcb us afcend 
th^n a-little higher, in the fcaie of municipal offences :*-« 
Suppofe a native and rcfident of France procures a robbery 
to be committed within the realm of England :* if: the per« 
Jba procuriiig fucb an a6): to be done refided within the. 
i^fflm of England; he would be an acceiTary before the fact- 
ift felbny, and as fuch might be tried and punifhed : > if th^^ 
jinxortiuent, however, were out of the rcajim, as^ it wooid- 
lie in the cafe fuppofed, he would have committed no 
tfSttict againit the lawsvof Esgland. He widi fall into 
^^at ^frar on&ch fubjects who confounds municipal with 
moral gtiiltv The latter, as fuch^ is no fubjedt of munici- 
jxal'COgmitance t therefore, by the common /^rz; of England, 
if two Eftg^ifhmen go inta^a iomgn country, 'and fight 
there,and the one murdei's the other, the lex terra extend* 
c^ not thereto; and in the cafe fuppofed, . of a felony pro^ 
cured to be commuted! ^hhin the > realm of England i>y a' 
native and relident of another country, there is no form of - 
proceeding known to the law of England by which fuch 
a^erfon, even arriving, aftei-wards within the jurlfdictidn, 
cotdd be proceeded againft or pu^ithed. If any man doubts > 
as to .this polition, \ would: aflc him, what Grand Jury of 
England could indict for thii alledgcd offence ? — Not the 
Grand Jury of the county where th^ principal felony was ^ 
committed ; for * the party had done nO' act ther^e wbidi 
could give them authority tof prefent.* At common law, . 
where the pcrfon procuring the felony to be comtoitted re- 
fided in a diQereht county from: that in which th^ f«ldny Was 
c6«>mitted, it was extr^n^ely doubtful whether he could be 
profecttted at alK This, however j as to acceflbrial offences 
in felon/ commiltedi within the reahuy was reqpedied.by the 
2d and 3d. of Ed w. VI- whereby it is provided, thataccef- 
i(*ries in murder and felony miy he indicted i/i the county 
where the accefforial offence was committed, though the * 
pinci pal. felony was committed.elfewhere; and it proyjde^ 
for pvocunng a certificate of the attainder of th* principal, 
without which the accefToiy could not be tried. In the 
provifions of this law, we perceive how fcrupulous our an- 
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*• The reafooing here w grbtinderf on tl)c law of England, I admit the flatate ' 
«r the lOth of Charleft I. in this country rciuieit b perfoaTericient out of the realn^, 
and prticuring a felony to be committei) ^itbm it, liable to be tried where toe . 
principal offence is committed This, howevcTi is only another exception* b| 
fUiute, to the common lav rolfi. 



ceftors vt^ere in adhering to the common law principle,' ui£ 
deliquit ihi piniatur. — ^if A. refiding in Cornwall, pitKured 
a murder to be committed in Middlefex, he could not be 
proceeded againft in. the latter, but muft l^e tried in the 
place wrhere he had done the act, from which a felony had 
refulted elfewhere. There is no law in England by which 
any crime, under treafon or murder, committed abroad by a 
fubject of England, or by which any felony procured to be 
committed within the realm of England by a perfon i^efident 
abroad, can be profecuted or tried in England* Treafoa 
and murder are exceptions to this rule, and for reafons 
that extend not to other offences. Treafon is a perfonal 
contract, if I may fo fpeak, with the Sovereign, that follows 
the individual into whatever parts of the world he may go 
— on the banks of the Thames,- or the banks of the Gaogesv 
he is equally a fubject, and refponlible for his duty to his 
Prince- This duty is attached upon him at his birth, and 
nothing but death can fet him free. But even with refpect 
to treaon committed out 0/ the realm^ the common lawr 
pi'inciple I have mentioned was found too ftubborn to bend ; 
and therefore the 35th of Henry VIII. makes treafon, mif- 
prifion and concealment thereof, done out of the realm o€ 
England, triable by the King's Bench, wherever it fhall fit, 
or by Commiffioners to be appointed by<4he King.- As to 
murder, it is not more an offence againrt the particular com- 
munity than againft human kind at lar_ge; it 1.% as it were, 
treafon againit. humanity : God himfelf has denounced the 
offender, and all mankind have his licenfe to purfue Ac 
murderer ; and fuch was the Opinion of Cain when he laid, 
whoever fhould find him would flay him. Therefore the 
33d of Henry VIII. c^ 23. which, as to murder, is not 
repealed, gives power to try murders committed out of the 
realm to ( ommiffioners appointed purfuant to that act. It: 
is however held, that this act does not extend to acceflbries^ 
2d Hawk. 404. Thefe acts, extending the arm of mufli-i 
cipal authority out of the realm, in the extraordinary cafed 
Of treafon and murder, to which, by the I'eceived principle* 
of common la a% it could not reach, ftiewin the moft ftriking 
mnnner he boundary by which the municipal law of Englaiid 
is limited. 

From- the fame limitation, in point of* principle, of the 
ijQnjmoh-law of England^ it waa found jjiecc^Jary to provide,- 

by 



by particular flatutc, for. (he trial of'treafons and felony 
coaiQ?itted on the high feas; and this was done by the %^m 
of Henry VIII- c 15. 

« * * 

• Thus )ve fee, that the common law of England could 
not travel an inch beyond its fl\ores; and wherever it was 
neceiTary to extend, the authority of the law of England 
beyond that limit, it was neceffary to have recourfe to what 
my Lord Coke calls the omnipotence of an act of Parlia- 
aaent i and that even thofe acts have never ventured to 
embrace any offences abroad but treafon and murder, and 
felony upon the feas. The ftatute of George L providing 
for the trial of oflFenders in murder, where the ftroke or 
poifoning' happens abroad and the death in England, an<i 
t/ice v^rfi, is of the fame defcription. 

From a review of thefe ftatutes it is manifeft, that where 
a felony is committed in England, by the procurement of a 
perfon not refident within it, fuch procurer cannot be tried 
by* any known principle of law, or by any particular ftatute» 
I mil not be contradicted when I affeit, that there can be 
Ho offence againft the law of England — that there does not 
exift an appointed mode for trying the offender ; and if I 
ihew an act that, phyfical impediments being removed^ 
cannot be tried by the law of England, I (hew an act that 
is no offence againfl the laws of England. 

The prohibition of unwritten, as well as of written law, 
may be reduced to precife terms. When the law, whether 
common or ftatute, prohibits any particular thing to be 
done, its language is ** if any. perfon or perfoiis, &c." 
— aiid whom does it mean by thefe words ? Not all the 
world — it would be ridiculous nonfenfe, and mere brutum 
fulmen — it means fubje6l or refident.— Extended beyond 
that meaning, (with fome exceptions perhaps, as piracy, 
warranted by the law of nations) it would be a law of 
force and tyranny: The principles I have laid down ap- 
ply .to all (^tnces againft the laws of England. Let us, 
however, confider them a little more particularly with re* 
fpcft to mifdemeanors : — In all felonies not capital at 
common law, and in all criminal trefpaffes, tllcre are no 
accefibries* This rule is. ad<^ted in fuch cafes, on account 
9f the exility of the offence, fi/i^ rff mmmut ntyn turai h»^ 

Any 
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« 

4ny pcrfon who Would be an acceflbry before theifuft m 
felony, would, if the principal offence were a miide<* 
meanor, be himfelf a principal offender ; and, vice verfdf 
any perfon who procures a mifdemeanor to be comniitted» 
would, if.that mifdemeanor were a felony, be an acceffory 
before the fa6l ; and no pcrfon procuring a mifdemeanot 
to b&.committed, could be punifhed as a principal offender^ 
if that perfon would not te, upon the fuppofition'that the 
offence were a felony, an acceflbry he/ore thefaA, and triable 
as fuch. ^ . . - 

* Let us fuppofe the;i, for a moment, that the publicatiori 
of a feditious libel, were a capital felony by the law of" 
England— it is manifeft, that, if there be any fouhdatioa 
whatever in the charge againft the Gentleman now before 
you, it muft be for a6ls done by him here, procuring the 
publication in London, that is, for afts done by him, which, 
if done within the realm of England, would make him, ia^ 
cafe the offence amounted to felony, an acceflbry before the 
faft to the crime in England. Thofe a6ls, however, be 
.they what' they may, if done at all, took place out of the 
realm of England, and beyond the fphere of its municipal 
JTirifdiflfiori. ' As the Jaw of England ftands, I would be 
glad to know if the principal offence were a felony, where 
the party accufed df fuch a6l of procurement could be in- 
. difted ? — The argument, therefore, on the other fide is this, 
that if aperfon,not a fubject of the municipal law of England, 
and refident out of the realm, were to procure the city of 
York to be confumed by^fire, and were to land the next day 
in England, he could not be tried for any known offence 
againft the laws of England,*, (for an offence without m?.an4 
of trial 'or punifhment is nonfenfe,) hut if the fame indivi- 
dual, under the fame circumftances, had procured any jperfon 
to kick a fcoundrel in England who had infulted him, the 
mighty powers of the State are all to be fet in motion, and 
that if he were a native and refident of Ireland, he might 
be dragged fropa Donegal to London, there to expiate his 
crime by a fine of a' mark ; or if he were a native and refi- 
deiit in any other country, and fliould, at any future period 
of his life fet his foot in England, he might be indided and 
tried for aii aft, for which, if it had procured the commif- 
fion of a feloriy, he could not be uied at all. 

N But 

♦ How a pcrfon thus circtimflaDced might be treated according to the law of 
nations makes no part of the prefent difcuffiefly which is confined to municipal ob- 
ligation jneidy. 
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Mot it Will he aflced, {hall oflfences itiftigated by perfoni 

felkknt without the realm to be C(Hiiinitted within it, go 

impunifhed ? Let us recalled, that we arc now talking 

of municipal ofiences, which, merely as fuch, have nothing 

to do with moral guilt. If by the word offence, is meant 

♦he act done by the perfon refident out of England, it 

is begging the queflion to call dan offence againit the 

law of England: but if the queftron be, fliall the faft 

committed in England be committed with impunity ? I an- 

fwcr, no. In the cafe of a libel, for inrtance, procured to 

^ put^Hflhed in England, every pofon guHty there of pub- 

Vilbi^ig may be punifhed to the utmofi fatiety of revenge » 

^ne^ impi ifonment,. pillory, and wiiippiqg, form tb^ 

gbaftly train of the chief informer 'of the Crown^^that be 

^uld be al^ to travel with tbeij^ in his rear from the 

LnglijOh Channel to Solwajr Frith, an^l from the German 

:ean to the Ii'i£h Sea, might, one would think, fatisfy 

)m appetite for power. Could it ha^ve been the intention 

§S the law, in deflroying thie diRinction of principal and 

gg^ejPTpiiy in mi'idenieano'zrs, to give a wider fpbere odTpawa? 

}0 municipal law in mifdenieanors than' it has in ^ies of 

||iq§iyB( ^d tbat there fhoold be a £br( of m^ic in the 

p^tieft ofiences that will bsring an individual, r.eliding ia 

ar T^alm utterly foreigi^ as to municipal law and municipal 

jurifd^ction, procuring a miiidemeanor to be committed iiv 

an9^her' country within the pate of an authority, whicb^ 

'if (ae l^d procured a mardc:|: to be cocnmitted within It^ ' 

f oulfl-not reach i^ii^ ?, . 



. What is the tn^ie principle in all fuch c^ie» ? Why, that 
fub^ci: or refident '^re the true boundaries of municipal 
jurifdicti^n — tbe PAe ^ duty cait upon iis at our birth ; th^ 
ptber ioxpoied upon uis by our own act fi>r a time a That, in 
either cafe^i our obligation to obey, and, of courfe^ thf 
light of the St^t^ to pnnifli, aj ifes from* our own confent^ 
jiitber act,ual or nef;cffariiy implied : That there is 2^, 
marked difiipction between being fubject to the King, and 
lubj^ct to the laws of lEngland. In the foa-mcr cafe, wc 
foay cocunit treafon finy wjiere ; in the latter, w^e can only 
oGfend as an original. i^^ject, or a ten^orary refident;. an^ 

• S(ic 4(b.l}Uak(loQ^'cC;o^oitataries, {^. V 
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tbat^ in all cafes, lejitinate authorky and legitimate obe^ 
dieace are exactly commenfurate, and that to extejid either 
beyond their true bounds, wquld hcSavQc and tyranny, and 
not Ia»% * 

But let us confider, for a moment^ what object is an« 
fwei^, or intended to be anfwercd, by putting <hb con- 
fliuctioQ upon the prefect act of Parliament* A law, that 
let the conft) uction of it be what it may, it is admitted oa 
all lidcs, was paiTed to prevent offences remaining un* 
puniflicd* It now appears, that not only previous to the 
exiftence, but previous to the foffibU exiftcnce of this al-; 
ledged libel, the Gentleman pow brought before you was in; 
Jxeland, and ha3 been a continuing refident therein from, 
that time to the prefent. It is fworn, and not denied, 
that the paper containing thofe fuppofed libels, wasjfr^ 
ja^lually publiihed ia London* If therefore the defendant be; 
guilty of that or any fubfequent publication thett^ it mu^ 
be by procurement, and the act of procurement mull: 
have been committed hre. That act of procurement mjiiA be 
giveii in evidence wherever the trial fball be had, if there exif^ 
any hope ojf an eSectu^U profecution* Now, whether that 
act of procurement^ (if any apt of procurement ever ex-, 
ifted^ confifted ii> writing the libel himfelf in this country, or. 
copying it, if written by anodier, or fending }t, whethei* 
written by himfelf or another, to England for publication, 
there is no imaginable act by which tl^c publication in Lon- 
don cotild be procured, that, if done by the defendant,' muft 
not have been done hert. If done here, the witneffes tp 
that act of prpcurement, whether by writijig, copying, oit 
fcndingj tnuft refide here. V^herever the trial is had, that 
fiict, be it of which of thofe enumerated dcfcriptioils it^ 
may, muft be proved. It is fworn, and not denied, that 
JEbe indictment ftated in the warrant of the Chief Juilice oF 
England, has been found on the in^rmitionof p^rfons re^ 
fident in this c:|tyr It is alfo fworn, ;infl not denied^ that. 

5J * * t}J9 

* N« U^<»1 tniiMl Afill conTooad the rcafoningi here on the prlociplea of th^ 
I Ojriminal law of Eogland w^ih what lakcs place in ft dnficry ci%il aSitm^ which-* 

if the parties coire to refide in Engktnd, may b« tried there^ i!boiigh the caufit o^ 
^ion arpfe out of the rea)m. In fncli the obligation, upon which the aiflioa 
IS founded, is of no place, and jolU'VJs the perfon ; but, even in iuch cafe, the 
contra^ tiiutt be tfied by the ^w of (h^i^ct wbcx^ U esp()b^ if diicfeDti):^ 
Ifsf law of Efi^tand; .i .. ,. . *. . ,, , 
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the papers containing the alledg^d libels have been publicly 
fold in the city of Dublin, and are now offered, and to be 
had there for fale. It i^ands therefore admitted, that if 
any evidence whatever exifts, either of procurement or 
publication, which can at all apply to the defendapt, 
fuch evidence can be given in the city of Dublin*. It 
is fworn, and not denied, that the circumftances about 
which the papers containing the ^Hedged libels treat took 
place in Ireland, and it appears from the return, that the 
perfons fuppofed to be attacked are refident here — fp that 
if the. offence complained of have any e?ciftence at* all, and 
is.proveable any where, it took place and is proveable in 
Ireland. The matters about which the papers alledged to 
Contain the libel in queftion are converfant relate excln- 
iively to Ireland, and the perfons complaining of any 
imputations caft upon them are refident here. The aK 
ledged offence took place here, the alledged offender is on 
tjie fpot, the perfons, complaining refide here, the matters 
iii. queftion relate to this country, and the evidence, if any 
can be had to affeft the Gentleipan now befoi^ you, exifts- 
within the limits qf this metrppolis; yet it is fought to try 
this queftion at a diftance of 400 miles, where the accufed 
can have no witnefles, and where the tranfaSions upon 
which the queftion of libel oj no libel miiftturn, are ut-; 
tcrly unknown. 

Now the real and exaft truth of any particular trans- 
action forms but one, oppofed to the thoufand combina^ 
tions pf prcumftances which prejudice, ignorance, malice, 
or corruption may put together as reprefenting it ^ and thi 
further ypu remove from the fcene of a£lioi^, the more the 
<^haj:)ces ^re diminiflied that this real and exa<Sl truth will 
appear. The mptive$, therefore, for fubjefling the in- 
veftigatipn pf this bufinefs to a foreign tribunal;^ ^an Scarcely 

cftap.e the dulleft apprehenfipn. V 

41. 

In the courfe of this difcuffioh, I have heard a ft rangcf 
doctrine ftated, that the^^r Regis in Ireland and the fax Regis 
in England were altogether diftinft, and that the Jatne act 
might be a violation of each, and therefore punifliable by dif- 
On£l prpfecutions. No doubt this is a convenient do^rinei 

foR 

• ■' I ■.'. . 

P The miJie a3t ^f tranfmiffioo from thUcowitry, by pod or other coDveyincey^ 
Vvould, in law, amount to a publication, \yhicb would fupport ci^Uici an in^i^paen^ 
pr acVion here — ro that the crime, if any, was conpleic lu this MJUfitry* isdepenU^ 
ifitof^clual publicatioahcre bvfftiiitiA^f ', 
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ibr a Law Officcrof the Crown ; it is, however, a new wjc,* 
anddefervcs toholdadiitinguifhed placein modern diicoveries. 
"With refpeft lo the King, I thought his fubje<Sh were not 
ItiQi fubjcfls, or Scottifli fubje^s, or Englifh fubje6ls, but 
fubjefls merely of one common King, and that the fax Regis 
was the fame in every corner of the united kingdom^ 
though the proteflion of it was meted out to diftin6t jurii- 
diftioris and authorities, .and regulated by diftin6l laws. 
Ireland and England have been connected about 800 year*, 
and England and Scotland about 200. About four yeanr 
have elapfed fince the two firft were united, and near a 
century lince the union took place between the two lall. 
The relation either 6f Scotch or Irifh to the King has been 
no way afiefted by thefe unions. Why then was this dif- 
covery of the diftinft peace of the King, or rather of the 
cffefts flowing from it, referved for thefe times ? Though 
the grounds upon which this difcovery refts are concealed^ 
the objeft of it at leaft is candidly avowed — it is to' try the 
Gentleman now before you in each part of the United' 
Kingdom to which the publication charged upon him as 
an offence has reached ; and the firft experiment is to be 
luade where he can make no poifible defence. Is It that 
gentlemen deceive themfelves, or that they hope to deceive 
others ? If the latter, { am inclined to give them as little 
credit in point of fagacity, as I aip difppfed to allow them 
their full fhare for an ingenious refinement }n the law of 
pains and penalties^ that had efcaped all their predeceiTors* 
But, fo long as the jprindples of the law of England are 
cheriihed and adhered to, allow me to fay, that if there had 
been ten thoufand publications of th$ libel (if it be one^ 
in queilion, and that fuch publication . took place in every 
diflrid of the wide extended dominions of pur Sovereign^ 
and that you could prove but one aft of procurement or of 
publication againft the defendant, you could never try him 
but once as long ^ any refpeft remains fof the principles qf 
,pur law. 

But let us return, my Lords, to the ftatute now before 
you. — ^I cari imagine, if you will*, an aft, loofe and am- 
l^iguous in its terms, paffing the Legiflature : I can ima* 
gine, (for who that reads the hiftory of thofe countries can. 
^void it,) the perfons employed in a Crown profecutioi| 
WJihWg to xQake an opprelfive ufe of an aft fo worded : but 

I cannof 
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I eranot isia^ne a conftitiHioaal Court of Law» where fwo 
opposite coftftru6liofis are fiipported by fuch arguments as 
jou have beard, ad<?pUng that which gives a mortal wound 
to private right and public liberty.-— I cannot ^account fo^ 
the bald hope which has fupported thofe whofe arguments 
lead to fuch viola tioia^for the daring e:xpe6lation, that im 
ihis place they would iiud the means of accomplifbing tha 
xuin of the Cohdito^tion ; tibat, not content with con«* 
fuming the awefu] Temple of our Liberty, they arc rafli 
enough to drag for this purpofe the fii-e from its altars^ 

In the defirci tlien> to reiyiand this Gentleman, let us (eej^ 
imy Lords, in a few words^ what you are called upbn'to do ^ 
— *You are caUcd upon in a cafe, bailable ex debito Jujlitiay 
to contign him to imprifonme^t in the country vhich gave 
bim birth, and where his connexions lie* 

You are called upon to fend him, with an infulting mock* 
cry, to look for bail in a country whci'e be ipayhave no ac<« 
<j[uaintance» much leis a friend* 

You are called upon under an aff, paffcdi 5S it cx- 
prefely imports, for the apprchenfion of offenders who 
e/capCy and whofe offences therehy remain unpuni(bed, ta 
tranfrnit to a foreign country, (foreign as to laws and jurif^ 
diftion,) a perfon who never ejfcapettj atid whofe offence, if 
any, can be puni(bed where he is. 

You are called upon, under the magic of « Icgsd fiftioRji; 
to fend a man to be tried 4o« miles from the place where 
be could have done any perfonal a6l whatfoever, and 
under circumllances, that, if the offence lie is al« 
ledged to have procured W^re a fciony^ ycm could not^ 
reach himiir 

You are called upon, to fend him tabe tried by a jurif- 
dxSioin, and under a fyftem of laws, to him, in a muni' 
cipal fenfe, perfectly foreign; and that in a cafe in 
whichi if he has been guilty of any offence at all^ his of- 
fence is complete in his own country. 

You are called upon in an avowed State profecutio'n, to 
fend him out of his own country, with the public purfe in 
the hands of his profecutpr?, to be ipad^ ufeof forall purpofes 

Wbicit 
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which may be deemed expedient to cftablifli the crime 
againfi him^ without any poflible meaas^ on his part, ol 
rebutting it by proof. 

And, you are called upon to do all this, to enable the 
party complaining to avoid a trial on the merits; and, by 
the lame decifion that you ft lengthen the hands of the pro-- 
fecutor, to ft rip the accufed oi all poffible means of de- 
fence — and that in a cafe of 4icinotoledged doubt upon the 
^nftru6lion of an a£l of Parliament. 

You are called upon to run the chance of doing wjxjng, 
{I do not furely ft ate it ftrongly, when, even among the 
learned Judges of the land there exift^ ftrong difference of 
opinion,) in favour of avowed oppreffion, of undifguifed 
hard(hip : — and to what end ? — To give fecurity to an abufe 
of power, and to ftrip the accufed of the right, (for right 
without meao$ is xnockery,J of defence* 

• 
For my part, (let others enjoy their triumphir,) I fhall 
feel a fatisfaction to the end of my life in having made a 
firuggle,, however ineffectual, to upaold the acknowledged 
maxims of our Law, the eternal principles of Juftice^ 
aind the common rights of Hi^manity ! 

I know I Qull have the fympathy of the good — I feok 
to the gibes of the unfeeling. — Welcome both-^in refilling 
** the opprcflbr's wrong,'* I may expect ", the proud 
man's conlumely." — I (hail feel, however, what he never 
c^iip that peace of mind, which, like the peace of God, 
pafles the underAanding of the wicked^ 



The Puijyts Sjejijeant 

Said, tliat the gentlemen to whom he was oppofed^ 

teemed fairly to have divided the fubject between themu 

One had taken the aigument, theothei* the eloquence: one 

the leaioning, the other the wit. As to the eloquence il 

w?s beyond ms reach, and in his humble conception mif- 

pjaced on a mere law quertion. As to the jokes, he wb3 

Si b^d jefter, and therefore fliauJd beg leave to reply to the 

argument. 

lie 
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He had howeyer the gi^ateft refpect for the extraordinary 
talents of the learned gentlemau whofe oratory had pro- 
duced fuch a vaft effect, for the uncommon refources of his 
mind and quicknefe of his genius, always able at' the inftant * 
(to ufe his own phrafe) to draw at light upon thofe r^- 
Iburces; but he could not avoid thinking, that in the 
alembick of his imagination, the argument often evapo- 
rated, and hewastp fearch for any refidue of reafonings, not 

. in a bufhel of chaff, but in ah ocean of fancy ; and when he 
heard his learned friend, on the interpretation of an act of 

. Parliament, fay he would not fubmit to the drudgery of 
▼erbal criticifm, he could n.ot but fmile ; and when after a 
jnoft beautiful declamation of an hour he faid, but now let 
us come to the fubject, it reminded him of the- famous lines> 

** And now to serious council let's advance j 
•• But first let's have a dance." 

The Prime Serjeant proceeded to* flate, that the 
. argument which he was to. anfwer was tjwofold ; firft, that 
the act of the 44]th of the King, ch. 92, doth not extend to 
libels or any inferior crimes ; fecondly, that if it doth, it at 
inoft extends only to perfons who, having been guilty or 
charged with fuch offences, arid warrants thereupon iffued, 
cfcape from one country into the other*' 

To anfwer theft objections, continued he, we muft en- 
deavour to find out the object of the act, and fecondly to 
cxamineits words and its provifions. 

The object I conceive, faid he, was, to jput Ireland, after 
the Union, on the fame footing with refpect to England 
that one county in England had formerly been to any other 
county in England, a3 far as circ^^ftances could poffibly 
admit : what elfe could be the object ? Could it be merely to 
tmpower a Juflice of the Peace to back warrants ? Can I 
believe, that an enlightened Legiflature meant to referve 
liberty to any offender in Ireland of •diffufing mental pain 
and mifery over the empire, like a baneful comet, and then 
flielter himfelf in the nucleus, of this our little refidence— 
could this be the intention ? It would be a proclamation for 
abufe, an avowed indemnity for fcandal, a premium of 
A&ixxxxX.'i for malice and revenge; and every man in England 

might 
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.lailght fully vent his fpite againft his neighbourj through 
the medium of his friend or acquaintance in Ireland* 

» 

From the monftrous abfurdity of fuch a conftruction I 

proceed to fhew the real meaning and object of thi^t law» 

. from the coniideration and review of the acts upon which 

it was founded, and of which it was compofed ; thefe are the 

24th of Geo. II. ch. 26. 24th Geo. II. ch. 55. and 13th 

. Gee IIL ch. 31* 

By the common law, the power of finding an indictment 

for an offence in any county being confined to the Grand 

Jury of that county, and the power of Juflices of the Peace 

confined to their refpective counties, if an oficnder efcaped 

from one county into another, he could not there be arrefted 

without a freih warrant from a Magiflrate of that county 

into which he had efcaped, who had no power of admitting 

him to bail, but could merely remit him to his proper 

county. To remeidy this inconvenience in part, an illegal 

cuflom had been introduced of backing Warrants, the Ma* 

]i;iflrate of one county endorfing the warrant of the Ma- 

giftrate of -the other. To legalize this practice, the Ilatute 

^24 Geo. II. ch- z6, was made* 

§ 

But as this extended only to perfons efcaping, and alfo 
.omitted to give a power of bailing to the fecond Magiftrate, ' 
the Legiflature conlidering, that crimes might iflue as it 
. were from one county, and be propagated into another, 
.and there take and complete their fole or full effect, where, 
perhaps, the offender in perfon might never have been ; 
added to the woids of the former act, which provided for 
the arreft of perfons efcapng or going into another country, 
the words, or who fhould there re^de or ir, all this will 
appear by refaence to the words of the acts themfelves- 

Thus matters flood when it was obferved, that ftiU the 
cafe of a perfon efcaping, ^o/«^ into, tefidingy^OT being in 
Scotland,and having committed in perfon, or bytranfmiffion 
of his crime, an oftence in England, was not provided for ; 
though Scotland had been united with England ; the flatute 
13. Geo. III. ch. 31. was therefore made, providing for 
that cafe as well as for the mutual event of perfons com- 
mitting offences in Scotland efcaping, going into, refidihg, 

o or 



'or t)Cing in England'; the power of bailiiig the perfirt 
arreftcd, ho'WTvef, vt^as not given, for this plain reafoli, 
^that the law would not entruft a coramon Magiftrate in 
^Scotland with the power of detennining or judging, whether 
'an offence was bailable in England, nor vice verfa ; nor ifk 
had ejitrufted to him fuch power, can it be imagined, where 

or how the recognizance of bail could be returned ? 

' • . ». . . 

From the feveral ftatutes, the prefent ftatute 44th of thef 
JKJng was formed ; and fiirely knowing the objects and inten- 
;'tiQ08 of thofe ftatutes and its component parts, ^'e cannot 
^e at a lofe to' know the object, the fcope, and the nature of 
the conapofition \ it was to ptit Ireland and England on the 
fame footing and relation with refpect to each other that 
any one county in England had been to cvei*y other, as far 
as th^ nature of things lyo^ld admit, which was found as in 
J'he cafe of Scotland, not to extend to the admtiSon of bail 
oFperfons charged with ofiences, until they had been tranf- 
lukted to the country where tltey were to be tried. 

Having tbua far argued from the intention and fcope of 
tfee Legillature, and the acts from 'which the prefent is de- 
tived^ I proceed tofupportm'y conftruction of this ftatutes-*- 
from the very plain words which it contains, it puts four 
(^afes*^ — cjcdpngi goings rejidingi hcing: the words arc, ifan^ 
pfrfofiafatnji whom a Wmrantjhalt be ijjued^ as therein, for 
Uny crime or offence againft the Crown of England or Scot- 
laild refpectively, ihall afcafey go into^ rejide^ Or he in any 
pia^f of that pari of the United Kingdom called Ireland. The 
jUegiflaltlire meaeing by the firft cafe,'an efcape by a perfoR 
conufaixt of the watrant having iQued; by the fecond, (ii» 
|,©-ing into. the other country on account of bufinefs, or 
p^ea^^re,''^ot acquainted with the ifTuing of the warrant, 
nor flying from it ; the thirdj the cafe of aperfonrefident 
in Irflnind, who m^ht, or might nc*, have been at feme lime 
pi'cvioua jn England ; and fourthly, the Legiflature recol- 
lecting, that a perfon neither efcaping nor going from Eng- 
land, or Scotland, nor a regular refident, nor having a 
fixed domicile in Ireland, nug^t happen to be there, included 
this cafe alfo;and thus all the words of the fiatute havetberr 
plain and refpective dift: net ' meanings. The two latter 
wgrds^ theiefore, rejide^ orhe'y are not fuperfluous; but it 
13 fciU according to oirr conftruction, tlic two former would 

be 



hS fo- Wc may retort the argument and fay, .ac<;oi;45.x>g tp 

your conftr.uctibiV, the two latter yvpujcl be lo. 

^.. . ..4.'. »' , [ » 

But it is faid,' the two latter words refer to ttie cafo pf 
going from one country to the bther before warrant ifTnecJ : 
the i,wo former to going after warrant,' admitting, that they 
yefer to a cafe before warrant iflued ; it is not copfined to 
perfons going to, bat \fi general to perfpns rcjidini^xui Ifing 
jn the other country before wairant iffucd. Accprding ivj 
jthis conft ruction, therefore, the laito words are not fuper- 
flupusj but,eve.n> Jt according to. our conftructipn, thf 
j^'ord re/idff or the word h, would hay. c been futficlent, nq 
pable arguj-neoil can hence be drawn, inafpivich ji6 it wopl4 
/only follow, that the Legiflaturc had too fei vily jcopicd the 
language of former 'acts, arid dlftingu'inicd Vbat needed Hij 
dlflinctiOn.: .a.nd as to the fuppofition* pf a diitinction b^ 
fween cafes beloie and after warrant,' ihofe words tfiou^ 
pfed in the En^Ilfti.acts of G.eo. II. are in thic prefcnt act 
totally omitted, an,d cannot apply. If the words theii arc 
plain, what is ^b.check.or controul them? Why, iti^ faid, ihf 
Vrord iscAPj^ p;ily is ufed. It may be obferved^ that this 
arguinent ex.cludes' perfons i^itf V^/o^ and who.<^ouTd nol 
properly tief^id^ io e/ca^e, ana-it might be anfwered, ihjf 
^:<2/># might liere ha Y^e been ufed, and in its vulgar fen le^ 
-4nd in thclangriaas of cpnvcrfat;pni for any evading of jufr 
tice, thougii not py actual iiiglit ; anrf that if we look lo 
preainbles, v;^e Ihoujd look to the jgeneral preamble of the 
jfcvhple fiatute, ^jpkJ Aot to particular cUnies." But the better 
ajifwer is, that it is a M^ell ^known rule ojla^y, tnat hpweve^* 
t preainble may tepd to illufti-ate doubtful words, it never 
cj^ii controul pf alter an ena^Sipg claiife, pouchej in plain 
terms; andfuch i litHi^ this to be. This principle cf law \^ 
moli clearly, ijaijl down by the greateft Jupges ; l-ord 
Hardwicke, \\\ thp i^afe of Baflet,^ i;, Baffet, 3. ^tlcyns, p, 
5» 05, where he adds, that if epaSling words can take in t«e 
ijiichief intended to be remedied, they fliall be extended tp 
it, though the preamble doth pot warrant it \ and i|i 
jRobinfpn's . cafe, 2d Waft's Criminal Law, pages lyio apd 
II 13, Judge Buller f^ys, when tlip enailipg cj^ufe refers 
pnly to fuch fivfl*ence§ as^ are jnentipaed in the preamble^ it 
may thereby be controuled and reftrained; but here it would 
be doing violence to very plain words, and repealing obvi-; 
p^ proyifipns of the ftatute. Sol fay here, Judi^e Bullpf 
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truly adds, that it is no uncommon thing for a ftatiitc to 
recite a particular mifchief, as the caufexif making it, and 
yet for the ena6ling part to embrace more general objeSs, 
and to extend to other cafes, which the LegiOature thought 
within equal mifchief. 

But it is faid, that even fuppofing that the ftatute is not 
limited to efcapes, and doth not reach ofTenders ii^ferior to 
felons, and that the ftatute fpeaks only of felons and other 
inalefaSors, and that the author of a libel, is not a male- 

faflor in the legal fenfe. Mr. Curran has defined a 

iaalefaSor to be a man who commits fome grofs viblatior^ 
of public duty : Is not a libeller fuch a man ? biit I define it 
an evil-doer ; it is the literal Englilh ipf the word, and iiit 
eludes all offenders ; and accordingly Mr. Juftice Black- 
ftone, in his 4th volume ofhis Commentaries, ch. 21, p. 292^ 
ill the izmo edition, trariflates it by the word offenders; 
when fpeaking of the a61i 13th of the King, i-elative td 
Scotland,, above mentioned : and I add, that iinlefs it be fd 
conftrued it is ufelels, and the word felons Would 'do; 
whereas it is plainly ufed in cbntra-diiVinftion tofelohsi 
let niehereobferve too. that the ftatute is faid.not to extend 
to conftrufti ve offences. Tbh is npt a conftruliftive offence.' 

The next argument is, that according to our ^onftruflloiS 
of this afl, it repeals the Habeas Corpuis act, which ncvtir 
would have been intended, and therefore our conft ruction 
5s falfe. To try this argument and the tl'uth of it, n-^ce and 
cxapfiine the origin and progrefs of the Habeas Corpus ^tf , 
and the mifchief it was intended to remedy, ahd it will iin- 
igaediately appear how totally inapplicable fhfe facts relative 
thereto are to the prefent cafe ; we fliall find the mifchief 
recited ,fo early as the reign of Queen JElizabeth, when the 
Judges addreffed the Chancellor and Treaftirer, dating; 
that divers perfons had been Imprtfoned for fuing ordinary 
actions, and when writs were directed to the perfons impri- 
foning them, have been removed to fecret prlfons, fo that 
the Court could not learn to whom to direct the writs, 

. Jn the reign of Charles the Fir/l, the evjl had grown to 
an enormous height.-^Mr. Stroud, Mr. Hollis, Mr. Sel-^ 
den, and other men of juftly celebrated fame, were impri- 
fbncd for freedom of fpeech in Parliament ; they lippli^d 
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for a Habea^Corpus, and the Judges of the King's BencK 
were of opinion to grant it; when, behold, they could 
not be found i the King had removed them to the Tower 
by his own authority; and, when the Court applied to 
him to know what was become of them, the King t»n- 
fwcred, that having been very impertinent to him, and 
alfo, as he Onderftood, to their Lordfhips, he had thought 
proper to prevent their having the benefit of the Habeas. 
Corpus, a privilege founded on Magna Charta.— See 
Stroud's cafe, 7. State Trials. — ^Thefe crying grievances 
caUed fitft for the Petition of Right, and afterwards for 
the famous Habeas Corpus act, 31 Car. ch. 2* which 
enacts, ** that for preventing illegal imprifonments beyond 
th^e f(?as,. no fubjecf fhall or may be fen: 10 Ireland, Jcrfey, 
Guernfey, &c.'&c.' provided always, that if any perfon or 
jperfojis, at apy time refident in this realm, (hall havecom^ 
mitted any capital offence in Scotland or Ireland, x>r in 
any foreign plantation, where *h^ ought to be tried, fudi 
iperfon may be fent 10 fuch place to receive his riral, in the 
fame manner as might have b^en ufed b^fpre fhc making tof 
this act.". ^ 

What' was the evident intention of this act? — ^Not t^ 
fcreen crimes; not to give gene|;a[l impunity for offences; 
^ot to encour^gje any man to do wrong, or to injure his 
neighbour; ndt to promote ficentioufnefe ; but to protect 
real liberty, ai]d to prevent illegal imprifonment. — Who 
were thefx^thers of this act ? — ^The moft true and real pa- 
triots whori^ycr were in £nglaiid; the men who fiift ^nd 
vigpi-puflypppfefed the eiicroachments of Charles the Firft ; 
arid whpri they found the Kipg complying with reafon, and 
v/illing to facrificc all his prejudices to the truth of the Con- 
flitiition, fought and bled in hiJ$ defence, againft the vio* 
iende of icfpirbiicanifm. Such was Lord Falkland, and 
fuch was Lord Clarendon. And were all* tl>cfe noble 
ilruggles for the glorious liberty of doing mifchief ? How 
would thefe illuftrious taen have fpurned at (uch an ex- 
planation ? riow would they have repelled fuch an iht 
(inuation ? How wpuld they nayc lamented this perverfion 
of Liberty, and of 'its mpft adored inrtrument, the Habeas 
Corpus act ? How would they have exclaimed, did \ye fa- 
crifice our time, our peace, our property, our lives, in 
|upport of the Conflitution, to be quoted as the iqftro- 
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picntv of licentioufnefs, and tbc patrons of virulence and 
pf wrong ?— Away with fuch idle fancies, fuch fophlflical 
abufe of words f— -They did not infert mifdemeanors in the 
|ict| becaufe they did not think of excepting in the Habeas 
Carpus act fuch a cafe. Will you believe, that if they 
|iad reflected on the poffibility of fuch a cafe as this, they 
would pot hate included it in the provifo ?— rThe prefent 
act includes mifdemeanors, and, in lo doing, it doth not 
repeal the Il^beas Corpu3 act ; it only elucidates, and ex- 
plains, and extends the real fpirit of it — the' name of the 
Habeas Corpus act is introduced in fallacy, to captivate 
the ear of liberty, and catch popularity in the lures of 
injufiice. , : . - . 

I » 

Tbe next arguments fuggefted are, of? incoifvementi^ xh^ 
y^rty cannot be bailed until lie lands onthe..Jnorc of the 
other country, and therefore it is imppffible t^e law fhoul^ 
extend to mifdemeanors ;— the premifcs J. admit, the con- 
jiequenpes I d«ny — X admit t}iat the powc;r 'of' bailing, iix 
the <squi^ty where arreflcd is omitted, and-^oxnitteaTad-' 
vifediy, and upon conuderation ; but deny that, the^refore^ 
miidemeanors were not intended to be reached and in- 
ifluded'; aai inference ^^cb might be fair, if th^ p^ower of 
bailing was polfible, biii^^ifitil it. can be ihewn ^cune wHer^ 
0r how. a r^cdgnizaf)ce of^ bailcoulcl be tajcyi .|3etpi:e. tra,n^' 
j^iffion of the prifoneri or ho^y it Coulji pe returned, 1 
muft inlift upon its impoflibilky.. , .guppofc; tne' Ijb^l^ pub;- 
Jiited in Cumberland, ^nd the libeller lefijj^'nt i|n .IreUnd, 
who is to t.ake the bail, or in what manner ,is,hetp retUTM 
the recogniza-n^ ? Is he to fend it by poft tp. Cuipberland ? 
Is he to go \yithit himfelf ? , Whais the officei* Iq ^arrjr jt-^ 
and, if it were carried, who is the perfon^ what tiie officf 
there to receive u ?— The framers of . tfi^ ;act conjiderc^ 
the feafibility of this provifion : the objectco*^ |o tlx^ ^ct 
well know Its impracticabuity. ; r.j ^. .; r 

' . .K'. ■ At l^ i ' 

It is obfervable,' that the argument that ithh laiw dotl^ 
not extend to bailable offences, is overturned 6y an under- 
Aood provifion in the act, that the party fhali be bailable 
the moment he lands in £ngland; and t^e jiardfhip is mu-; 
tual, for the Englifhman, arretted for .a libel publiihed ii| 
Irelaiid, could, not be bailed until he landed here; and, 
eyen if this omiifion of bailing In the country wher<j 
' ' ' s^rrcf^dd^ 
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Jiirfefted, were owing to accident, ihd ttot to defign, we 
muft obey the law until corrected. Arguments from in- 
convenience cannot fubvert pofitivc law. But what ^lard- 
fhip, or what inconvenience, can the defendant here 
complain of? An offer was made to .hino, and he was even 
re<juefted to give bail, with an earneftnefs to accommodate 
him,' perhaps not altogether fupported by the powei-s of 
the act ; but if an excefs, an excefs of benignity, of which 
furely the perfon favoured cannot complain* 

But, fay my learned opponents, what a grievance is this ? 
They declaim with infinite pathos on the hardlliips ihus ina- 
pofed.upon the offender : but doth he not bring this hard- 
lliip upon himfelf ? Can he complain of miichiefs of hi» 
own creating ? Had he kept his tongue from-cvil fpeaking, 
quictnels and p6ace would attend his habitation, and fpread 
the curtain of fecurity over his dwelling. Shall the man 
who fends forth his poifoned arrow be angry if it rebounds 
And wounds himfelf? Shall he who troubles th« waters 
complain that he is fwallowed in a vortex of his own crea- 
tion ? or ftiall we pity the man, ^ho, from bis rocky pro- 
montory, aiming a deadly blow at the man who neyer of^ 
fended him, loles his balance, and is projected into an 
ocean of diftrefs ? He pitied not others, fhall he himfelf 
have pity ?-^I fpeak not of the prcfent cafe— I fpeak not 
of any particular cafe. — I argue on poffibilitics, on general 
reafoning, on notorious and analogous facts. — This harfj- 
fliip, which is faid to render our conft ruction impoifible, 
actually exifted between Cumberland and Cornwall, between 
any two counties in England, down to the 23d year of th« 
reign of George theSecond« 

The powerful oratory of my opponents flill refts on th* 
imagined cafe of a man dragged to Scotland, a countiy 
governed by different laws, by laws of uncommon feveriry, 
by laws to him unknown. Hard it may be — but let him 
then, if the laws of Scotland be additionally fevere, b« 
more particularly careful not to invade them ; let him re- 
member the motto of the counti7. Nemo ms imfune laceffit ; 
;and let him reflect on his argument and his claims. What 
b it ? Give me free liberty to offend in Scotland ; permit 
me to fet eveiy i^ian in Edinburgh againft bis neighbour :j 
i^&^'S ms to diiiuib the peace of all the families inScot]»nc| 

whom 
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ifthom T chufe to devote to unprovoked Infult and abtt&> 
becaufe, forfooth, the law of Scotland is fevcre and uh- 
lakown to me; and let me proclaim to c»very malicious 
man in that country^ that he may with impunity attack 2LXXf 
ckf his countrymen, by coming to relide at Belfaf^. 

The next cry, addreffed by deception to ignorance, is, 
this is an exfofifaSo law. For lawyers, furely, it cannot 
be intended. — :1s any legal man ignorant that an exfojifado 
law is that which punifhes for a deed previoufly committed, 
and only made criminal by the law itfelf ? Doth the pre- 
lent a^t, fci^ the firit time, make libel a crime? It alters 
and regulates the mode of apprehending the criminal* 
.And what fays the perfon charged — " Really, I am injured ; 
lor, though I may have committed the offence, I relied 
upon it> that I could not be caught; and, indeed, you 
Mve done me a mighty grievance by pointing out a new 
juethod of getting me. It is not fair! Why did not you 
. tdl me of this before V* — Is not this too ridiculous to re* 
quire an anfwer ? 

Mr. Johnlbn has fuperadded to tHe arguments advanced 
by other gentlemen others more ingenious than fubftantiaK 
Without dwelling on the fpecious fubtlety, that the words 
no fi^iejft provifion (hew, that the act was not intended 
lor a cafe for which there had been no provifton (a techni- 
cal objection which would fcarcely occur but tp lawjrers— 
oiten as apt to fmile inwardly at their own inventions as to 
l^roduce them). I haften to his affertion, that no man can 
pe affected by any offence againft the laws of a country 
where he riever rcfided. Your Lordfhips have dcfired me 
not to lofe time on this polition, intimating, that it hath not 
U'eighed with you ; yet I cannot help putting this cafe :— 
Suppofe a man in Ireland contrived, by the intervention of 
an innocent perfon, ignorant of the contents, to fend a box 
of poifon to his private enemy, a Frencktnan, at Bourdear^, 
to whom his hatred had commenced in Ireland, he himfelf 
never having been in France, would he not be tried for 
murder here ^s or if untried, he was afterwards found in 
France, coijld he not be tried for murder there ? He is 
evidently a principal — not an acqelTory. Is he never to be 
accountable, except to the tribunal of Heaven i 

But, 
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I Bot, faith the learned Counfel,' an acceffory to a felony, 
co^ld.nojt be. tried in England,, and z firiiori ; when fuch a, 
ftiopg cafe is omitted, petty mifdemcanprs we never can, 
believe to be jncliide;d; the legal do6liine as to offences 
committed out of the realm^ and as to acceffories, muft be. 
traced through the different acts. By flat. 33d HenryVIII.- 
ch. 23, iti England, . murder committed out of the realm 
ipight t)e tried there; 35th Henry .VIII. provided as. tO; 
treafon committed out of the realm (fee 2 Hawkins, alfo^ 
444 — and ift Eaft's Criminal Law, page 369). The id 
anid 3d Edward Vl. Englilh, and loth Charles 1. chap. I9, 
^rilli," provided for a wound at home and death enfuing^ 
from it abroad ; as it doth, alfo, for the trial of accefforie% 
at home to offences committed abroad. Upon the whoIe»f 
\t is true, that anacceflory in Ireland to a felony in England^ 
who had n^eyerbee^i there, could not there be tried i thougli 
by the Irifh ftalute 10th Chaifes I. chap. 19, he may be, 
twe4 here.. But how doth this apply to the piefent cafe ?, 
Thi? hath been called an.accelTorial oflfence. In mifdemean-. 
9;;$. there can be no accelTovies; but if there could, I fliould 
be. glad to know who* is the jprincmal .here? Was it tHe* 
poft-rider, the mail-driver, or the friend who may have 
carted the libel ;to England?. Is i J not evident that there 
can Ve no acceffory here diftin6l from tlie principal ? Th<^ 
^fCafon, f^ys. the learned CounfeJ,.. wby.^thq acceffory 1 a 
Ireland to a.felony committed in England cannot be tried in, 
JEngland is, becaufe he never was fubjecl to the jurifdic^ioa' 
of England. No,, that is not the reafon : the reafon is, 
becaufe he never committed any, offenc^in England;* tho 
principal offended in England; biit tlie accefforial offence* 
yj7^ committed in Ireland, and there ojily. But how doth 
that apply to the prefent cafe ?r-7the offender here is a prin^ 
cipalji and the offence, viz. the publication of the libel> 
committed in England. '^ 

: And here I cannot but fmile at a minor argument which 
has been hazarded : that as the prifoner muil be either re-r 
pianded or difcharged, if you have any doubt, he muf^ be 
difcharged ; for that it cannot be faid to be a decifion per 
legem terra, if you have any doubt. Do my learned friends 
mea'n, that every judicial decifion which is alloyed by the 
fmalleft grain of doubt is void by the lex terra ? What in- 
fallible Judges do they look for 1 — what infallibility do they 
^. ' . ? ' promife 



to6 

prqintfe if ever ih thit fituatxon !— what|ij|f)pydogtnatifm!. 
-i*-wtiat nndoubtiDg cCHifi()0uce do t\uty fuppofe in the Judges 
<jf the lattd !— how difgraeeftil to Lotd Mansfield and Loiti 

Hardwkke to have duubitd fo often as they did ! It re-- 

riiinds^iide of the happ^ fajisfaflion rn his own knowledge en* 
joyed by afbiTign prieft, wlio, to a friend of minedifcourf- 
itig with him on free-will, fix'd-fatc, foreknowledge* abfo- 
lute^ anfwertd> ktc bmHtd tili Jucillime txplicaboyhxjX mj 
fiiend declined his kindnefy 

I batre new difcirflfed aM the arguthents of my learned 
oj^i^oiiehts vfhich I 5nd oh* my piper.; and they arc too 
^\\ Ufed, to laiij^h thcDfifelyes, 'to be an|ry with me for af 
liftle t-ifiiriiiFy, MfpcAl^'eVieW'the remainder of myabftra^Jt 
of what -^he/^ ht^Ve ifi^ld (foniewhat iiefemblfng the broken 
Aemorkfliiuifls ii^hrch Addifpn hath given us in the Spectator, 
qf projected efliys')} bifho^s i|id pehitoats, valets and 
mini^er$, maximuAii^^iinn^ togetkei-; 

vith a ^Iptidid detJatpAttoA on the abnfe of time, are ftiort 
i^ttritneh^ df.tojSci'WWcb have ^mufed the fcar, -withoiii 

whi^ even intenifed. ^ jafiTeS tke Judgmtnts^ 

' Ct[lot2Uiott5 indeed froiij the ej^flicls— ridh and abundanlr 
oaotatLofis fit)tti tJr^ daffies 1 cJp find, poffibly rather too 




ti-itK MJ^ fetehelon my batk ; and I could not boaft like mjij 
K^^jicd fikrtd, cmms dujlifpum decuit* 

Bifefore I concljttde 1 muirt remark the hasxlfhip wWch hafs 
hieen pat upon tfie rejfrlyet by the viirying and fiigittire 
Aature of iiie defence :— In another Court, the learned 
Judg^ who gave his opinion fo ably in favour of the De-* 
fendartt relied upon. the ftatute relating only to efcapes, 
but rtjeifted with decided flight the argument that it did 
not extend to mifdcmcnoors ; and in ihi^ Court no two 
gentlemen^feem to have agneed upon the fame grounds, nov 
any one to have adheif d long to that which be originally 
cftofc for liimfelf : otre fays, that it doth extend to perfons 
guilty of mifdemeanors if fugitive, not otherwife j another, 
that h doth not extend to miTdemeanors at all ; and a^hird^ 
who began the conlcfl, admits, that tlie liteialienCe of the 
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wor^s iQcld^e this cife, but that (he fouiid coidlrafiioh o 
th« /latute excludes it, and tl»at loctf ity of pej*fon, not of 
offcnccj gives jurifdi^Uon (a dodrine oeitaialy. pcrfrflly 
jUw),^ and that his offence tnay be tranfmitted innocently if 
^ot ajpcompanied by him^lf- 

Much has been faid of jthe lOingin 6f warrants by Score*- 
Itaries of S^ate> and Lord Ctoden's argtiment ip Entick a* 
Carrington, and of jLord Sanquhar's caG^ jgdi Coke i how 
they ajiply to the prcfent cafe it is not eafy to conceive^ . I 
(ball only note the Irifli ad>. 6th George I- cbap^ia, in 
which the warrant pf any Judge Qf the King's. Bencj^ in 
England to apprehend an EnallAi feloii in I^el^nd^ backed 
by the authority of the Lord Lieutenaat htce^.isrecognifed 
jas legal; and as to.Wilke'^ cafe, there never if as fudi u 
perverlipn of an authority^ ii^ caflUm vtdgL Wilkes, a 
Member of Parliament, was called upon, not to ftand a triaU 
nor to gjivel^il to ftand a trial for a libel, but.ti? givefe^uw 
?rttits for keeping the pead^ ^ and it was determinecl, that-sr 
l^e} not being a dir^ breach of the peicr^ he was.nc^ 
bound tp giye fuch furet^; and hsnce it las been xnbft 
fageiy argued,, that np bail u required for a mi£deineanor# 
JNfeed I be more diffufe on this topic^ vnitt^n fittkifUi 

Icoipe, in thelaift pkee^ to tlie afEdairit^ which h^tebeeft 
mkde upon tfais ocoa&o«s> andjireperlyniade,.asthey don^ 
controvert the return :-T-It itob&rvable, ij^.ithbiitft plftce, 
that tbey do not (Wear to innocence, but chiefly xtSi^ that 
the trial for ^he Kbel oii^t have been in Dublin : it is bb- 
fervaUe, aUo, that they do ^t identify Htut libel publifhed 
Kete to have been the laxne which w^is pid^^ifbed in London! 
But fuppofing that it wasliie iame, and that it might have 
bej^il tried hiire, yithout dwelling on a fevere, but true re- 
piark, that this would be (helterihg a iqan ondei* the multi- 
pficity of his oSenoes, I aflc, isJthe oSender {where he may 
pe triitd in two places) to feled which he cboofes i is he, 
perhaps, to fele^ that in which he cannot be convi61ed i 
and is he to determine in what manner ttie profecution {ball 
prpceed with leaft hopes pf fuccefs ? The publication iq 
England is eafily prpved ; the fa<S <:^f putting it in the ppft- 
plfice,'pr pthcrwifc tranfniitting it from Ireland, it maybe 
impotiiblc to prove. The publication in England muft have 
been voluntary — the republication in Ireland may have been 
agamft the will of the writer. 

? 5 I hay# 
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I liavc thus, my Lords^ i endeavoured to do my clutr, 
certainly a very painfulone, to the beft of my pewer. I am 
fully fenfible, however this bufinefs may terminate, that the 
Bench and. the Bar of Ireland will long have caufe to rtie it. 
I have endeavoured to abftraclthe cafe from the individual, 
and to argue it as an abftraft point of law. Th^ learned 
Judge muft know^ that T can bear no perforial hfoftrlity to 
him-r^we have been long neighbours and acquaintances— his 
faaiily and relatives and mine in habits of intimacy and 
. friendfhip. I fincerely hope he is innoceAt of a libel on 
the iirfl, miofl illuftrious, and mofl amiable chara6ler in the 
land,, which I muft call abominable and atrocious. I fin- 
cerely hope, thajt it is impoffible he fliould, in his high fitu- 
ation, unprovoked, compofe fo fcandalous a libel; and 
with the benignity of the law, I have a right toconlider 
bim as innocent until he be foupd guilty. 

.1i • • • 

''. Confidering, then, the queftion as an abftraft and gene- 
ral, one, and removing entirely from the mind the confi- 
dcration of the individual, let me conjure your Lord- 
fhips :to confider the'cojifequences of fuch an (^xpofitiori 
of ;the«iftai:ute as that for which the Defendants Counfcl 
contends — let me entreat you not to elevate a fignal of im- 
punity to offenders — to make Ireland a receptacle of crime?- 
Po ftot make this country like one of the cities of. refuge 
of the children of Ifrael — ^the haven and harbour to which 
iniquity flhall fly for protection — andthefavourite refidence 
of nialice and revenge. Do not make this Court the' altar 
and the.fanfiuary to which. criminals may cHng, -as of old 
they were impioufly fuffcred to do to the altar of Heaven I 
Do not convert this Id and of Saints into an Ifland of Sin- 
ners; nor fuffer it to be faid, that it contains no venom j)Ut 
that of man ! Remember the facred di(SUte, Thou ftialt 
keep thy tongue from evil fpeaking and flandering ; — and 
do not, like the carelefs editor of the bible, invert the fa- 
cred commandment and proclaim. Thou flialtfcandalize thy 
neighbour — thou fhalt do it with impunity — and thou ftialt 
be flieltered under the canopy of the law. 

[Here the Arguments of Coufjfel clofed on both JiJeSf] 

,1 . . 
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THURSDAY, FEBRUARy 7th, 1805, 



BaroQ M*Cleland. 

As there exifts in the Court a ditTerence of opinion upon 
this queftion> it falls to my lot to begin, and in the firft in- 
ftance, ftate my reafons for the judgment Illiall give 

In this cafe a writ of Habeas Corpus has been iffued out 
of this Court, to which a return has been made — and two 
affidavits have been made on the part of the prifoner : upon 
thefe documents taken together, he'h^'byhisCounfclmpved 
to be difcharged from cuftody- 

[Here his Lbrdfliip ilated the writ,* the* return, and the 






affidavits at confidcrable length.] 

. On thefe documents which T have ftated, the motion fof 
the difcharge of Mr. Juftice Johnson is fouhded, and on 
h^s behalf it has been contended, that upon the facts thus 
difclojfed thi3 arreft }s ijlegal, as his cafe does not fall 
within the fcope of ^he act of 44th Geo. III. c 92. The 
queAion therefore to be decided by the Court, viz. the 
legality or illegality of the. arreft and imprifonment^ muft 
depend upon the conftruction of that act of Parliament. 

It has been contended on behalf of the prifoner, that On 
th/2 tPMc,^a»ftructipnofthis.act, it cannot ju^ify the prefcnt 
arreft, on two groundsj-^fi-i'ftj that the act does not extend 
the power of arreft to cafes of mifdemeanors, — fecondly, 
that even fuppofing it to extend to mifdemeanors, yfet ii 
only authorifes an arreft in cafes where the perfon accufed 
has been corporally within the jurifdiction of the Court 
iph^e^the trial is to be had, and .has from thcnc? cfcaped 5 
but '.noi,^o a cafe like tfce prefent, where the prifoner nevcf 
Ipas •^itjiifi the jurifdiction, except conftructively. 

-^ .^ ' ^ \ ' ' The 
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The firft point, namely, that the act docs not extend the 
jpower of arreft to the cafe of mifdemeanors, has been fup- 
ported by a conftruction given tQ tlie particular words, in 
. the 34 fection of th^s act, and by arguments, pointing out th^ 
hard(hips and inconvenience which would froqi extend^ 
ing its provifions to mifdemeanors : for this pprpofe, that 
part of the preamble to that fection is relied upon, in whiciv 
it is ftated, that felons and other malefactors *' may make 
thei^ efipapc;" thefc >irords are contended to apply tofelpAs 
ojfly ; and it is infifted, that in the enacting claufe, the 
word of reference /J/cA ought to be introduced, and made to 
tefer ^o the words felons and malefactors, as fynoniiQous 
terms, and thereby to confine th^ operation of the enacting 
claufe to cafes of felopy : 

To this argument thet^ are |wo dccifive objections,— 
firfi, that the preamble does not warrant fuch a conftruc* 
tioii ^ and (econdly, t|>at if it did, the preamble cpuld not 
contrdul the enacting claufe, which, as to this point, \$ 
clear and exnlicitt 

' It h^s been ffiid, th^t tl^e W6r4 iHalefactbr is u(ed tntKf 
Aatute as fynonimous with *^ felons,*^ but, in nqr ppifliou, 
the Legiflature, by the word malefactor^ intended to include 
all perions guilty of oflTences lefs than fetony, and by (he 
wprd lelons, intended tp include perfons guilty 6f felony 
and the higheft offences. And, in this opinion, I am c^h-^ 
firmed by rccuiTjng to the legal meaning of tfic word ma- 
lefactor in the old ftatutes — it is there fynonimous witl^ 
trefpaflers ; and it is a fettled rule of conftriictidn, thJit 
when the fenfe and n^eahing o( words and Oatutes baV(^ 
been afcertained, they aire to be u(\devftood in ^he IaO[ne'fenfe|j 
when ufqd in a fub(equent (UtutCt 

The ftatute ie tnaJefu{ior^lus inpatcts 2xft |Sdtratd I. and 
the conftruction it has receiired, fliew that malefactors and 
trefpaflers are fynonimous i^ therefore, in my opinidn, the 
preamble does extend to mifdemeanors, and is not confined 
to cafes of felony, as has been contended ' for the priConerr 

But if there Mere any doubt of the mcaninz of the pre- 
amble, or if it even mentioned only ** felons," nil! the ^otds 
^f the enacting claufe j^re fo clear as tp render it impdifible 

to 
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lo entettain a doubt upon them. The words are ^ *' If any 
*< peribn againft whom a warrant OtM be i(fut^d )9r «iqr 
•* mivi^ ©r offence againft the laws ot Ireland, &c*" Try 
the meaning of thefe Words by this teft, which I ihall men* 
tiohc — Suppofe it were thought neceilary to make anew 
ilct t6 include mifdemeanoi^Si what other words could be 
ii(ed to cxpreb that ihteniion, more ftrongly iham the words 
^^ any crime or offence ?" thus induding every poffibledc- 
fcription of a violation t>f the law. Thefe words are in fact 
as compreheiafive as if every oSeace in the criminal code 
had been enumerated* 

Looking thei^efore to the words of the 3d and 4th fee* 
tions of this a(9> and applying to them the ordinary rules of 
conftru6tion, I am clearly of opinion, that by thefe fee* 
tions, the power of arreft is e?ctended to thecale of mifde- 
Bieanors. And this will appear Aill mote cleadvy if we con* 
fider how the law Aood before the paffing of the .a6t, what 

^ was the mifchief to be guai-ded againft, and what the r^m^f, 
pT6vi6ed. At cotnmon law, no perfon could be ki^ally 
tranrmitted from England Co Ireland, or «»« verjk, for trial, 
finlefs charged with a capital ofience. In fuch a cafe, the 
offender might legally be tmnfmitted* This appears fixnn 
the 1 6th ie<^ion of the Englilh Hadxas Corpus a<R« whiclji 
declares, tb^ fuch peribns might be tranfmitted» as might 
have beendone prior to the a6t. The LegiflatiLre, thereby 

^^olaring, that fuch tranfmitting of capital offenders was 
legal priorio-that a6l, and was not to be afifccted thereby. 

• • # > " r 

» • 

Such conftru£Hon of the Habeas Corpus z& is recognifcd 
by all the Judges of England in 'Colpnel Lunday*s cafe, re- 
p6rted in id Ventris, ji^-^^nd in the cafe of the King v* 
KitxA^erty, 2d Strange, &4r8. So at common law, a Magif- 
Iratie. could not tranfmit a perfon from one county to ano- 
ther ^ an oftence co«Mnit ted out of his jurifdiiSlroQ, though, 
upon -examinations made before htm, he miglit arteft fuch a 
perfon. 

From this view of the fubjeft it appears, that at common 
law, confiderable difficulties exifted as to the arrefiing and 
tranfinkting offenders for tiial from county to,connty,.and 
from kingdom to kingdom. In the iiril, the arreft was at- 
tended witii inconvenknce to ihe pit)fecutorj and the mode 

of 
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of tranfmittiftg * was tedious> circuitous, ' and expenfive— • 
io the latter, the power of arreft and tranfmitting was 
confined to capital cafes ; and tliere was no power of arreflf 
or tranfmitting an offender, cbarged with a mifdemcanQr 
from one kingdom to another. Thefe defefls in the criminal 
code called for I^giflative- interference, and accordingly 
thefe defeds JWere remedied between* county and county, 
in England, by the 23d and Z4th of Geo. II . in which it is 
admiitedi -that mifdemeanors'are included. The Legiflature 
then went ^Aio remedy the like defeft, as between England 
and Ireland, as had before exifted between county, arjd couii- 
ty. In England, good policy required, that the two coun- 
tries united, into, one kingdom fhdnld bear the fame Yelatjon 
to each other as the counties of the fame kingdom did-^ 
and this was e&fted by the* 13th Geio III. which gaye^ as 
between the two. kingdoms jtbe like remedy as had been be* 
fore given tq two different cbunties. According then to the 
rute of law, wihich obliges us to eicpound fimilarly aU.ftar* 
tutes made in pari materia^ thefe ftatutes fhould be conftrued 
ill together; and as the 23d and oMh Geo. II. upecjaivocally 
extend "^o m^fdemeanors>. ib > muftjhe ][3th 'Oeo^.iII«.be 
held to- extend to fimilar oftenccsj ^^nd in, this opinion I, am 
ftrehgthettwJrbythedirectio'abf the j.3thGeo. III. th^twhen 
aperfi^n is> bticfoght from Scotland into England, he fhall>.e 
taken before^ Jnfficcjin the firft Efiglifh cbunty^^ therejt^be 
dealt with axriXDirding to the 23d ahd!;i4th Geo. II. that i^to 
fay, he fhwH be bailed if bi« offence be bailable, ^nd if ;noT; 
bailable* iifcl (hall be tranfmitted t(>, the prifon of bisprqpei: 
county — thus clearly including offences under felony, for 
which only bail may be taken r And fFOrtithisr,. it^i^;^le^r, 
that the object of the 13th Geo. III. Was^s I have ftatcji, to 
extend as between kin^doBn.'atjd-kingdoiii the. advantages ^f 
the 23^1 and •24th»Gco.>It ; Thera<?t,iJow under cpni^;*^* 
lion, the 44th Geo. lU. /chVr^^sriiui^rpoa'ated both, thefe 
acts-rthc.'23d.'!and.i^4th GeooUoby.M^. iff and 2d/e^t;io}>r- 
the J3thXSeo-'yL*by.5ts.^d aj^4th'-*-and.from theprinciplc 
which I have laid down, muff embrace the fame claffei^ of 
offenders with the acts from which it is clearly copied. 

Bot in order to get rid of this irrefiftible deduction, h is 

faid, that though the renaedy i§ given between county and 

c6unty in.L'eland.with refpec*- .to mifdemeanor^j no, fuch 

remedy is given between kingdom, an4 kingdom^ and upon 

' ' this 
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this extraordinary priAcipIe, that fuch offences are below 
the notice of her Legillature. Shall ir then be urged^ that 
the felon who commits the pettieft offence of larceny, b an 
object for the interference of the Legidature, and that the 
fo'ule/1 perjury, the moft mifchievous fwindling, or the m6fi 
fcditious libeU Hiall he below its notice, becaufe thole 
crimes, even though the latter fhould approach the boundary 
of treafon, are only punifhable as mifdemeanors ? Can it be 
fuppofed of the Legiflature, that it could delign to give im-* 
punity to fuch offenders ? But fo far from this argument 
being in favour of , the prifoner, I think it powerfully 
againil him — for if it be admitted (as it muff) that the in- 
terference of the Legiflature was neceflary for the arreft of 
perfons guilty of mifdemeanors flying from one county to 
another, it follows, that fuch interference, as^ between 
kingdom and kingdom, was neceflary ^ multo fnrtiori — ^for 
there was at common law a remedy though defedive between 
county and county, inafmuch as a Magiilrate might arreft^ 
thougli he could -not tranfmit or remove but by Habeas 
Corpus, while between kingdom and kingdom there exifled 
no remedy whatever. 

By the 13th Geo. TIL the Legiflature placed England 
and Scotland on the fame footing as to the arreff oiall 
(Renders as two Englifh counties were by the 24th Geo. II. 
excepting as to the >ight of giving bail ; and fo in my 
ppinion does the 44th Geo. III. place the three diffri^bof 
the United Kingdom on the fame footing as Scotland and 
England ftood under the 13th Geo. III. It has been greatly 
relied upon at the Bar, that the want of a provifion to bail 
in this a6l is a proof, that it was not intended to extend to 
cafes where the fubjeft is entitled to bail at common law. 
It is trUe, that no fuch provifion is made by the aft ; and if 
I could admit, that the ena£ling claufe was doubtful or 
obfcure, and that the omiffion of fuch a provifion, were the 
intolerable hardlhips which has been ftated at the Bar, per- 
haps I might yield to the conftruflion defired; but^hen the 
language of the afl is as clear as language can be, when-lhe 
words are for " any crime or offence againft the laws of 
•* England or Ireland refpeflively," I am bound to con- 
fider mifdemeanors to be included, even though fuchhard- 
fliips fhould follow ; for I am bound, as a Judgd, to conftrue 
th^ law as it is, and not as I might think it ought to be. 



]' XeiM^tohCiict what was thfc relative fituatidn of England 
and Scotland, as to criminal jurifprudencc,when this act, the 
13th Geo. III. was paffed^'tie criminal code in each vary- 
ing in almost every eflehti^l particular, fo much fo that 
even the jprofeffors of tTie,)aw in one country could not pro- 
nounce ah bpibiori "on'^thc criminal law of the other. 
Could then a prudeiil Lcgiflature conceive, that an Englifh 
Juftic'e of the Peace could be endowed with that knowledge 
of the law of Scotland^ as to decide when a man was to be 
J)ailed or not, when if he afked the Chief Juftice of Eng- 
jahd fqr advice, he wou,M probably anfwer, he could not 
-give ail opinion o^n the point? or would the; Englifh LegiC- 
latiire truft the power 'of bailing to a Scottifli magiftrate^ 
infh'iiSed only in a crimmal code, arbitrary and fevere^ 
compared to tne Englifh code ? Might not the Legiflature 
fairly prefuBoe, tb^t a Scotch maglAratc might refufe to ' 
feail in a cafe wberc Wil might be taken^ and. thus might 
have frnt a man a priTpner from Scotfend to Cornwall ; 
whereas. If the power of trailing were referved for the Ex^- 
iifh magift'rate (a»it'isT)y the act) he would be bailed in the 
firft Englifh couiity he would reach — Cumberland or Nor- 
thumb^'land ?- Thus,by deferringtthe time of givii^ bail, 
iihl^) the arrival of the prifoner jn the county, againft whole 
laws he had offended, and before magiftrates acquainted 
whh thoie laws, all thefe ill confequerices are avoided. 

If this view of tl>e fubjeft be confidered I think it Mnli 
^appear, that the LegifLature could not have readily giveA 
the power of l^ail by the'i^th George Til. otherwifc than 
they have done ; and on thirty ycar3 experience no change 
has been thought necefiary. When ihe Legiflature came, ^ 
in the 44th George IH. to extend this aft to Ireland, and 
fo make its benefits coextenfive with the three diftri^s oi 
ihe empire, the fame r^afoa flill applied afi to Scotland j 
and, therefore, as between'Ireland and Scotl&nd'tiie fame im-* 
poffibility of rationally giving tbe power of bail coniiflucd^ 
the f^me reaf6n as between England and Ireland dQcs iipt 
prevail. But as thirty years experience had notfurnifhed aa 
objeSioa • to the praflice under the 13th George III. it is 
not unrreafonable to fu^pofe the Leaiflaturc ihouglit thef 
fame rule a wife and a fafe one as to England >and Ireland', 
and that no greftt indulgence vi'as due to an offender who 
bad cither fled from juflice, or vvTio bad committed a crime 

by 



by fecrct agency within a jurifdiflion, and vet kept hiiufelf 
aloof from its ^ordinary procefs. But it has been urged,' 
thai while the Legiflature fuppofed fuch an ignorance oif 
the laws of the different' countries in the magiftrates of each, 
it is hard to believe that it would fubjeft to the laws of the' 
jother country a perfon refident irt his own, and confc- 
qucntly ignorant of the laws of that juriidi^ion againft 
•which he Ihould offend; to which I anfwer, where a man 
offends by his corporal prefence, there can be no doubt 
that he is bound to obey the laws which proteft him ; and 
when he offends by agency, from the moment that his mif- 
,Conduft pafles the threihold of the other country., the welt, 
known principle of the law, i^norantia Ugis non excujat^ 
;attachcs upojn him. 

But the climax' of this objeflion is, that by this cooftruc- 
tion, the 44th George III. 'repeals the Habeas Corpus aft. 
When I firft heard this obfervation I own i was ftartled, as 
J, felt that it was not an ordinary qucftion, but one of vital 
importance to the law and conftitution. However, in my 
itiind, the moft fatisfaflory anfwer can be given to it : — In 
the firft place, eveii if it did virtually repeal that aft, I 
Ihould feel myfelf bound by the clear, explicit, and une- 
quivocal wording of this aft, to perfevere in this conftruc-r" 
tion. . But I am happy that I am not tailed upon to per- 
form fo painfal a talk as to decide, that the Habeas Corpuj 
aft is repealed or materially affefted by this a6^. .\' 

' « 
The two great evils which the Habeas Corpus aft fought* 

to remedy were, firft, the delay of r.etuj'ns to writs* of 

Habeas Corpus, whereby the King's fubjefts were uhjuftly' 

^letaincd in prifon for illegal caufes — and, fccondly, where' 

perfons were illegally arrefted and fent Jnjo prifons beyond. 

the feas. It cannot be pretended, that this cafe falls withiiii 

the firft clafs of cafes remedied by the Habeas Corpus aft; 

here there is no delay qf return of this Writ : a i^d the party 

has had the opp rtunity of inftahtly apd amply difcuffing* 

the legality of his arreft. — But we cannot bail" him ;— true^' 

but the moment whei) he (hall arrive in Hng^n^ he wijl be' 

entitled tp ^ive bail for any nmifdemeappr charged againl^^ 

him by the laws of England, and there he will hayt the^' 

]3enefit of the Englilh Habeas Corpus aft.* But is he irta. 

yrqrfe fit nation thereby than a perfon arreftedunder thV23d 
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of George 11. would have been, that afl: having made no 
proviiion for bailing between country and country ? — ^yet 
that a£t never was held to be a repeal of the Habeas 
Corpus a6l» 

Under the ajd George II. or prior thereto, a mftgiftratc. 
could not bail a perfon arretted in his county for a mifde- 
meanor committed in another county. — rUnder the 2,3d 
George II. the perfon arrefied for the mifdemeanor, was 
tranfmitted by the magiftrate to the proper county, and 
prior to that ftatute he was tranfmitted by Habejs Corpus. 
Was there any alarm or outcry againft this kind of impri- 
fonment from the yea? 1679, when the Englifh Habeas 
Corpus a6t was pafled, until the year 1750, when the 24th 
George 11. was ena6tcd ? or did it enter into the head of 
any man during that period to-contend, that the Habeas 
Corpus a£l was infringed, by arreting a min for a mifde- 
meanor, by a magiflrate who could not bail, and tranfmjt- 
ting him to a county >yhere he coijld l^e tlailed ? And' yet 
what is this cafe l^t tranfmitting from diftr|6l to diftri6^,, 
inftead of from county to county ? and if any delay ibould 
occur in fuch prqgrefs, the party arretted could be relieved 
by writ of'IIabeas Corpus, as appears by the cafe I have 
already quoted from Strange's Reports. And I think it 
equally clearly appears^ that this cafe does not fall within the 
fecond clafs q£ grievances remedied by the Habeas Corpus 
aft. The preamble of * the lath feclion of the £nglifli 
Habeas Corpus ad ttates the evil to be thereby guarded 
againft, *' the illegal imprifonments of perfons in prifons 
beyond the feas." - Now can it be ferioufly contended, that 
fending the perfons in this caie to England, for the purpofe 
of trial, to a place where, under this very aft, he muft b^ 
bailed, is a repeal of the Habeas Corpus a61 ? 

. On the whole, therefore, 1 am clearly of opii:iion5 this 
aft, th^ 44th George III. in the 3d and 4th feftions, extends 
the power of arreft to cafes of mifdemea'nors. And this 
opinion I form, not merely from the clear and explicit 
words of the feftions, but alfo from the fpirit, intent, and 
dbjeft of the aft. And in this part of the cafe I underftand 
I am fortified by the unanimous opinion of the Court of 
KingV Bench. ' ' ' / ' ; 

I now 
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I now come to the fecond objection njade to the legality of' 
this arrcft, yi?. : " That the 44th George III- (fuppoling 
'* it to extend to mifdcmeanors) is confined to breaches oj* 
** the pea e by afilual prefence, and where the perfon by 
** quitting the jurifdiCTion evades punilhment ;" and thii 
conftriuAipn is contended for, as well in the cafe betwxeii 
county aiid cpunly as between kingdom, or to fpeak oior^ 
cjorreilly, . between diftrift and diftrift. It therefore tje- 
cpme.s neceffary to take a review of the afls relating to coun- 
ties, as well as thofe relating todiftind kingdpnjs: — ^Thc firft 
SiA is the 236 George IL can. aS fed. 11. 

(Here his Lordfhip reaid this fc6Uon of the faid a^.] 

I am willing to aAxmtf that this a^ confine^ the power of 
arreft to cafes where the offender had changed his iituation 
from one county to another, which is ekprefled by the 
words **efcape and go into;'* the one meaning aflight to avoid 
arreft— ^the other a change of place without any fuch inten- 
tion ; and this ihews, that even in this b& the ena6^ing 
daufe extended beyond the preaqable^ which is confined t^ 
she cafe of'efcape only. 

The firft view of this aS fhews it was inadequate to re- 
inedy the defefts exifting. — What were thefe defefls in the 
criminal code as to this point ? By the limited jurifdifiiosi 
of Juftices of the Peace, their powers were conffined to the 
limits of their counties: the criminal, if beyond fuch, limits, 
was not within their reach* If the magiftrate of the county 
where the criminal might happen to bp was called on to a^, 
with refpeft to' an ofience committed i|i another county, it 
muft have been on informations fworn befo-^e him, whidi 
was grievous to the profecutoi^, a^ it required him to travel 
to, perhaps, a diftant county ; and when by fuch examina- 
tions the magiftrate was empowered td act, he could arrcft 
the perfon ; but in mifdemeanors he could nPt'baiU 

How were thefe o):)flac1es to public juflice to be removed f 
By giving the magiftrate the fame power and authority in 
ali cafes ovev an oftender found in his county, as if the crime 
had been committed in that county. I fay in ai! cafes, as 
well where the rriminal had never changed his Iituation as 
f^here he had ; for no man can ferioully conceive, that tlic 
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dtgect of the LegiQaturc was (as has been contended) tq 
puniCb the crime of flight — no ; the object was to punffli 
the offender for the original crime charged againft him. — 
Beiides, it i3 Eidmittcd, that a man \yho'Icft a county, ignoT 
_ rant of any charge agaiaft him, may be legally arrefted in 
Stay othf r county. Now, I would* alk, is it not equally 
\yithin ihc object of thefe acts to have the power of bring- 
ing to juflice a man who has never changed his relidence, 
and who may yet have been, by fecret agency, guilty of ihe 
fiMiJeft crimes in a diliant county, as to have the power af 
aivrefting a man in a diftant county, who may have gone 
there on his lawful occafibns, totally ignorant of any charge* 
cxiftingagainft him in thecounty which he hasleft? And, 1 here- 
fore, if the words of the 24th Greorge II. and the two fub- 
fcqucnt acts, viz. the 13th and 44th George III. will be^r 
fuch a coniU'uction, I am bound to give them fuch conflruc- 
lion ; as by fo doitig, the attainment of juftice is effectedj, 
zxid the defects of oar criminal code removed which pre- 
yeflted the trial of QjBfenders and granted impunity to cri- 
minals* 

I^t us now lee how far the 24th Geo, II. cap. 55, cffe6le<J 
Ihis^purpofei — [Here his Lordlhip ftated th*e laid aft at' 
lajrge.j-^Now, in my opinionj the ena<9ing claufe is clear 
an(i explicit, and fufficient to remedy all thefe defects which 
I have pointed out. — In the firft place, the wprds, ^^ any 
!f perfon or perfons againft whom a warrant ftiall ilTue,'* 
are general, an(} not confin€;d by any wprd of reference tq 
the prcambIe*-T-Then ► the words,^ ^tf^^, go into, rejide^ or 
hfy Ihould each receive, if they will admit of it, a definite 
arjd diftin6l meanii?g, fo that none of them (hall appear to 
he ufelefs or fuperfiuous. — The word ejvape I conlkue to 
aipply to cafes, where the offender flies from the county 
V^here he is accufipd, with aicnowledge of fuch charge, and 
t<> evade trial. — The words %p into^ I confirue to apply to 
the cafe of a man who leaves the county where he has been 
charged, ignorant of that charge, and goes into the other 
coaniy on liis lawful oceafions. — The ^ord refidey I con- 
firue to apply to the cafe where a man has neither elcapedj^. 
or gone into the country where he is arrefted; but where 
he has permanently refided in that county, and yet has, by 
agency and procurement, committed a crime in another 
county. — The word i^, I conft^'uc to apply to <;afes M'here 
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Ate ofTeiidcf, without having either efcaped. Or gbfte InMt 
the county where he is arrefted from the county where the 
crime was committed, and without rdiding pcrmanenti]r 
ih the county where he is arrefted, yet happens to ii 
found in fuch county i having by procurement committed a 
di imc in another county, where he was actually pi-efent :— 
AS if, in this cafe, Mr. Juftice Johnson ha^been arrefted 
while on a vifit to the county of Wicklow, or w4iile paffing 
through it ; in that cafe, he had neither tjcnped from Mid- 
dlef€x, where the aime was committed ; nor had he fojur 
imo Wicklow from Middlefex ; nor did he tejide in Wicklow; 
but he was found there, and therefore might propcriy*bi 
faid to be there* 

Now what is the cwiflru^ton given t© thofe wDtds/ 
tfcapey go inioy rejidcy or be^ by the Counfcl for the Prifoner ? 
They contend, that thefe Woi*ds can only apply to cafes 
where the offender has ^A\xsX\y kfi or fled from the county 
^h«re the crime has been committed, and has gone into the 
ciDunty Mrhere ht is arrefted. And, to fupport this coft-' 
ftruitiort, they fey the claufe fhould be read thus — If atir 
perfon fhall efcape, or go into, or having efcaped, qt gone 
iato another county, (hail refide, or be there. — Now, it is 
inftanifeft, that by this conllru6!io«^ the words rejide and A# 
are utterly nugatory and fiiperflnous ; for, if the ciaufes are 
only to apply to the cafe of offenders who left the county 
where the offence is charged, and who ha-ve "gone into the 
ciDunty wfeere arrefted, then the -words efcape and go into 
were Sufficient to attain that objeft, and the Pai4iament mighc 
have been content with thefe two word« on4y, as it was 
when it paffed the 23d Geo. IL in which* the vjqrdsrejidt 
and be do not occur. — And the Counfel for the Prifoner 
f<?eling that tHisconftruftion obvioufl^*^ rendered the wordv% 
refide and be, utterly nugatory, endeavoured to give them 
fome meanings and what 'was this explanation of them— • 
this 'extraordinary one ?• — That the words rejtde and hf 
wei'e introduced to -mark the extent of the magiftrate'sju- 
rifdiiftion, and that he was not to execute the warrant fo 
indorfed beyond his county. 

Butthat fuch cannot have been the reafon for introducing 
the words, rejide and he^ is manifeft from this, that the 
fiibfequent part of the fe6lion exprefsly diredls the magif- 
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ita?t to execute the \rafrartt only ici the county where it f* 
Indorfcd. — Thus, it is manifert, that by the coiiftructlon. 
tontended for l^y llie Priibaer, thofi impoftants words,* 
we/tdi and ie, are made nugatory and fuperHuous^ and are,- 
Btcrally expunged from theftatute; whereas^ by* the don- 
ftruftion I have given to thefe words, each word is made 
lt> expx*els not only a diftinct meaning, but is made de- 
fcriptive of a diilinct dafs of cafes. — And, by this con-- 
firudtion, is on\y not verbal criticifm fatisfied, but what is 
' much more important, the great object of the Legiflature,. . 
the great object of public policy, is attained, viz. ihe re-, 
nerval and annihilation of the ancient obflacles, which pre- 
iPtnted the trial of ofiFenders in many cafes j^ and ^av< im- 
panity to crime. — Such a conltiu6lion is, therefore, not 
^ly legaU but, in fact^ coercive on a Judge. 

But it has been contended, that, by the preamble to, the 
14th Geo; II. the enacting claufe is to be confined to ef- 
cape cither hfore or i^er warrant granted.-— But, I deny 
that the preamble can in that act controul in fuch way the 
cnafting claufe. No preamble can do fo except in two cafes— 
' »ft» where by words "of reference the. prieamble is made 
part of the enacting claufe;— 2dly, where the enacting 
claufe is'obfcurely framed, and then the preamble is re-, 
forted to as a means of difcovering the meaning of the Lc- 
giflature. Now, this ftatute does not fall within either of 
thefe cafes ; for in this enacting claufe there are no words 
of reference to the preamble. Nor is the enacting claufe 
obfcu.rely framed ; nor does it require. ^y aififtance from 
the preamble to afcertaih its meaning. 

From the manner in which this argument has been ufed, 
by the Prifoner's Counfel, it would follow that nothing 
fhall be deemed to be enacted by the ftatute beyond the li- 
mits of the preamble. — If this were the rule, what would 
become of bail given to the magiftrate by this act ? — It is 
not mentioned in the preamble, and yet it is obvious that it - ' 
rauft have been one great object of the Legillature in pafling 
this act. That the rule is as I have laid it down will ap- 
pear from the cafe of the King a. Robinfon, zEaft. C. 
taw, 1 113. 
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In that cafej Mr. Juftice Buller, in delivering the 
opinion of the twelve Judges of England, ufes thefe worcb, 
•• Where the enacting daufe of a ftatute refers to fuch of- 
^ fences only as are mentioned in the preamble, it may thereb/ 
** be controuled or reftrained. But in thzft cafe it \^ould 
^* be doing violence to fome vtty plaih words, and repeal- 
•* ing fome of the obvious provifions if it wert fo re- 
** ftrained. It is no untomtnon thing for a Aatute t6 recite 
'* a particular mifdii^f as fhc canfe bf making the liatutc, 
*'' and yet for the enacting part of it to embrace more gp- 
** nei-ali objects, and to extend to other cafcis which the 
^ Legiflature thought within equal mifchief.* — So, in this 
caft, I would fay in the words of Judge BuUer, the enact- 
ing daufe does not refer to and connect itfelf with the pre- 
amble, and that to reflraih th6 enacting claufe in this cafe 
to what is fp^ci'fied ?n the prdambl^, ii^ouldbe doing violence 
to ^ery plain words, and repealing fome of the obvious 
pTrovifioAs of the act. 

There is a ftill more modern cafe which, perhaps, even 
piore accurately applies to this part of the cafe. — It is the, 
cafe of the King a!. Marks and others, 3d Eaft's Reports, 
1 57, That cafe came before th6 CoUrt of King's Bench in 
inglarid, an a rnotion to bail the prifoAers on returns to 
writs of Habeas Coi'pus. TKe prifohers appear^ to be 
charged \^ith a fcloAV undef the 37th G^'o. III. cap. 123- 
jby the preaihbie or that ftatute it v^as enacted, that, 
** Wlji^reas divers wic^ktfd and* evil-difpofed perfoxis have 
*^ of Isfte itteiApf^d to feduce perfoi^s fcrving in his lifa- 
*• jefty's forces by fca and land, ind others of his Sf ajefty's 
** fubjects, from their duty and allegiahc6 to his Majefty, 
•< and to incite fhem to acts of ftiutiny sfhd fedition, and 
**have endeavoured to ^ive efibct to their wicked and 
•* traitorous pfoce6ding^, by iriipofing on the pcrfons 
** w^hom they have attempted to feduce ihe pretended ob- 
" ligation of oaths unlawfully adminiflered."— •The fta- 

L tateth^n enacted, among other things, that to admim/kn. 

^ any oatK.or engageMent not fo reveal or difcover any unlawful 

comiimtion or cortfeiiracyy Jhould hi a cafital fihny* It ap- 
p^^^'aved by the examination returned with the writ, that 
th^ prifoners were charged that they, feeing journeymen 
fliearmen to nlafter clothiers, formed an afibciation to raiife 
ihcir wages, and, in purfuance of fuch cohfpir^cy, admi- 
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Diftercd an oath to one of iheir trade to- he true to^he a^ 
ciaiiorty and not to divulge itsfecrets^ It was contended on 
that cafe, and with much more plaufibilky than h^tCy that 
as the preamble oniy related to oaths adminirtered for the 
purpofe of creating mutiny or difaffection in his Majefty's 
troops, the enacting claufe could not be extended to a cafe- 
fp diifimjlar as that before the Court. But the Court heW, 
tliat as there were no words of reference in the enacting 
claufe to connect it with the preamble, and as the word* 
of the enacting claufe were general, that they included the. 
cafe before the Court, and made it a felony. In t^at act 
the preamble profojfed to deal only with oaths tending to, 
promote mutiny or difafifection in his. Maj eft y's- forces, yet 
the general words in the enacting claufe extended the pe- 
nalty of even death to ail illegal oaths. Shall k then be 
faid,^ that when the life of a man is at ftake, the preamble 
fliall be rejected, but that itfhall be made to operate wiien 
It is calculated to clog the wheels of juftice, to prevtnt the 
trial of an offender, and to give even fecurity to crimes ? ' 

Having thus fhewn what I conceive to be the true coa- 
flruction of the 24th Geo. II. let us come to the next fta- 
tiife in point of date, the i3tb Geo. III. I have already 
obfei ved, that in my opinion the object of the Legiflature i» 
paffing this act, the 13th Geo. III. was to place Scotland 
and England in the fame Jituation as to the arreft of cri- 
minals as two Engliih couhties, except with refpect to the 
power of bail'. And, accordingly, in the 13th Geo. IIL 
the Legiflature ufes in the enacting claufe the very fame, 
words that are ufed in the 24th Geo. 11. vi;i. ** if any. 
^* perfon againft jvbom a '^arrant fliall be ifiued (hall ef- . 
*' cape, go into, refide, or be." — Thefe words muft,, 
therefore, receive the fame conftruction in ihe latter act 9% 
in the 24th Geo. 11. according to the rule of conftruction 
I have already laid down- .^ 

Hawng now commented on all the preceding acts, I. 
come now to the act in queftion, the 44th Geo. IIL— 
This act had two great objects in view : — In the firft place^ 
to give Ireland the benefit of the provifions of the 24:th 
Geo. IT. as between county and county ; and, adiy, to 
give Ireland the benefit of the provifions of the 13th Geo. 
III. as between it and England and Scotland. The firft 
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ol^ect is attained b^ the ifi and 2d ffciions of the act, ^nd 
the fecond object by the 3d and 4th fections. — [Here his 
Lordfhip read the material parts of the iirfl fection of ihis 
act.J-^Tbe object of this ift fection was to give Ireland the 
beneBt of the 24th Geo. II ; ; the preamble, then, in re- 
citing the defects in the criminal code which were to be 
remedied by it, would naturally ftate the defects which 
were removed in England by the 24th Geo. IL-^that is, the 
preamble ih the 44th Geo*. III. would be as cxtenfive as the 
. enacting claufe of the 24th Geo. II. which I have already 
fliewn ^s more cxtenfive than the preamble of the fame act, 
viz. .the 24th Geo. II. — Accordingly, we find, that the 
preamble in the lil fection of the 44th Geo. III. is entirely 
new,' and differs eflentially from that of the 24th Geo. II.— 
It further recites, that, '^ Whereas it frequently happens 
*' that perfons :agai;nft whom warrants are granted by • 
'* Juftices of Peace in Ireland, efcape into other counties; 
•" and it may alfofinquently happen thai perfons having cammiU 
^* Ud offences in jQfne county in Ireland, may rejide or he in 
^' fime other county*^ — By this preamble the Legiflature 
points out the two claffes of cafes which had been re- 
medied by the 24tfa Geo. II. and which were to be re- 
medied as to Ireland by that act, viz. that clafs of cafes 
where the offender had efpaped from or left the county 
where the crime was committed ; zdly, that clafs of cafes 
where the oflFender happened to rejide or he in a different 
CQUnty from that in which the crime was conimitted, with- 
out having changed his refidence, or efcaped from fuch 
county. — ^By this important change ia the preamble of tlwf 
ift fection pf the 44lh Geo. III. from the preamble of the 
24th Geo. II. I conceive the Legiflature to ha,ve decided by 
a legiflative conftruction the extent of the enacting claufe of 
the 24th Geo. II. and the diftinct meaning of the words 
efcape and go into, and refide and be; for the preamble of 
the 44th Geo. III. ilates a cafe as an object of remedy by 
the act, in which nothing like efcape ever e^iiled or hap- 
pened, and it remedies that defect by the fame words, refide 
and l^e in the enacting claufe a$ ar^ ufed in tb^ enacting 
idaufe of the J4th Geo. II. 

In the 3d and 4th fections of the 44th Geo. III. and which 
peculiarly relate to tliis cafe, the fame enacting words oc- 
cur as in the ift fection, wMth one addition which fiill fuiw 
tJjer ftjcngthens this conflruction, and the diftin61 meaning 
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bAt^ecA die wtirdi cfc^p^^ £o lAtp, and. refid^ &r^ W f 
alludji^ to the WAid whither, introdi^ced injo both ihe ^d an^ 
4t,h fections^ and i^^bicjb does not ogcj^* in the 1 3th Geq. 
|I|. — By the 3d if€;ctjion, i(?2>^ fo in tlje4th) it is " ensctf^ 
** that it fh^^l jm^ Wy be lawwj for. any Jiifiicepf the Peacf 
^«' of tbiie (^ounty^ city^ &Cf |lcc. in Hngli^nd a^d i^cotla/i^ 
*' jreljpoc^yely, ,2j/&VA]?r or ^^#rf iacfe J^fpns fljali cfcap^^ 
go into, refide, or h^^ to ^cdorfe his iiame on luch .wai> 
rant."-^3y the i^troduGtipn of this wojd wUihgr^ thf 
^eg^iflaiture fe^ms tQ h^iire bMe;en ailute to difcriipinate an<| 
Xi^^rk the difference l^ween 1^ woids efcape ^o^^ go into^ 
rddde and be — the word ?f^*<^«".apply^inc to the iwo formevj, 
98 the cafe^ ?ivber« ^ chai^fp gf plaice lud b^en a^ectecjl^ 
the jy^d ^n^'^ ^P^.^Ag to xhe words Xty^ ^A t>|P| wbeif 
A9 ch^jpgc of fitWMQn hii^ t^ken pli^iet 

Tl^e^efoiTjej upon the ^h^p^ whether I Jook tp tjii^ act 
alone, or |;o ihe jfour pets ^ad^ i;i f^ri fnaietj^ ; wbelher i 
\qf^, to t^e wprd^ . of this ^dt^ pv jthe $3Ui> ^n^ <^P%u^ 
1^691 according toie^ r^ul^ pf confiructio^, pr wh^.t|^r.I 
look^o the grefttpbjea, ipt^t, an^ p^^cf of thel^g^PSl- 
tMt^.; ib all fii^d e^ of thole yj^w^ ^f the |^l;gect, jf ^ff^ 
fjkarly.of ppiiu^P, tjiiat tji ^^ ^Uo nf,Yex y^^s'in tjjp 
op^otriy-i^ere the Cfvp^ chd^r^t^ fi,^^% i^m ^^ f^i^^.^r 
tfiA, is as liable to ajre^ tu^a- this i^ct /of tti£ 44th ^^9. ffl^ 
^ the ma^ who actuary #c^^ win fti^ W?W^ry.' 

Tw:o ot^ey topics yet reaai^, fi^Ufh jJ^Yie bec^ W&^^ 
ijic Prifower's Couufcl^ on jyhich J will yer^ b^ielyp^jferyf , 
rr- It hj^ jhecn wrgcd, thfjit tl^e jpi^ifchief K)«gh^ ^,9 be ifr 
medied hy this aQt was the impj|i^ty of c^^ipes ^ ^4 tb^t^ 
9S in thi$ cafe, .the Frife"!^** o^hit to bje triecjl i^ fc-clfi^pd ipf 
publiQiing this libel, tJiLs ^^e. is pot withii^ ^{\e i^ifchlef 
fought to be r^opedi/ed kv ^ ^P^\^9 ?l^4. ^I^eivefor/g 
Wgl^t iiot to be affected by it§ prpyifio^s.-rrrTp thi$ I a^? 
fwei';^ tbecrio^ of puUic^tipn in I^ei^and -is .tptalLy di#inc( 
froip the crinjcof ppibliAwg in 3Ej?gi^Ad : diiji9|:t in npinj 
<>f tew ; aud fflTenrija Uy ^d^f er<ent in the cojjjfi^g^ejfjces JHpw- 
ing from it. — Suppofe the Piifo/icr .c.9|iyic;tedojf' j^iflir 
ing this libel in Ireland, could he plead autrefers couvert 
tp a4 ii34i<ctment in England for publilhiji^g the f^ie lil?el ? 
Certainly he <p<uld not. Ant) jpptbiJOig ^^9 9^9?e ^eciiively 
iivsw jth^ the al93€;s jar/e (^AiacN 
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. What '^k jAaJt f^cBiiaJJy ,cp^Uutet thf ^riiue pf a lihd 
Bgaiuft th^ Qdvemment ?— -Its lending ^o ^ienate the ^- 
fectiqns of the fj,ibjca fcom tjt^e Ciovji, and to brin^ thp 
XJoverjinaent and itsOfiipeirs ijitQ C9ptempt aod djfrefpcct.-^- 
Can a trial in Ireland for piil^ifhap^ this llhtej, and a CQft- 
Maio^i her.c^ CQDipeQf^tc the 'mfiki q( JE/idand lor tlic vio- 
latiDxi 9f its ]_av&jby a pvblicj^ftioij there ? Oi\c^p fi^wrh <xm- 
viction here .couipe^jfate the injury the.§talc h^s received in 
England, by the.criip^ and xjpprobrivqi caft there upon tbc 
^riln Governaien|t.-).-Thc cnwes are therefoic not quiiy 
^iftijgift ill poitit pf law, Wt ^npft eReotyiUy differej[it in the 
/evils arid confeqpiwic^s refult^pg /rpro ^eaa ; and tbercforf 
Jiuch idiftinct crjnv? ;<efivarc wd c^} fcf ^iftiflJJ Jpju<;ilb^ 

But, laft of all, it has been Urged by the Prifoncr's Coun- 
fel, t¥at ^e f rifone;- f;;?;09pt J?c triei^ ii) t^^glajjid on fhe 
u^diftment, a^d /hqul^^ th.e^cforc, ]?e ^Q>jr dj(cbargffl> 
}n as HDiuch, ^^ky tb^y, ^3 J^e i^ not ^c^ablc to the law3 .pf 
j^^gland, for ^ jicX done tl^ere b^ bjs ^i^i^ence and prQr 
cvre9icnt^ yhile Jjf reljidfd i;j I>'d?^nd.r7TI?ji? pQtilion i^ 
tpp ablJLird tp he .cpn}b^,tc4 : it .wf^uld f?t at noi^t tb^ 
jprinciples and tits which bind the twp icojontric? tpgetfaer^ 
and WOUI4 hold out the greatefi encouragement to crimen 
by the impunity it would afford.— No authority has been 
quoted in fupport of it ; and, I conceive, I would ill 
difcharge thie duties of my office, if I yielded to the con- 
fident aflertion of fuch a princLpI^ — a principle, which, if 
^£led on, would go little (hort of Separating the two coun? 
tries. — I will only fay this : that eyery fubject of the em- 
pire is bound, by his allegiance to the: Crown, to obey 
the laws of the empire ; he }s bound not to infrinj^e the . 
laws pf any part pf it, either by a(5lually committing aa 
illegal a£l, or procuring it to be done in any part of the 
empire. If he does fo^ he ^cts at his p^ril, afxd he muft 
anfwer foi* \U 

I have now gone through all the topics and arguments 
offered by the Prifoncr's Counfel ; and 1 have the conib- 
latipn to reflei^, that the opinion I have formed in this cafe,' 
is fupported by decifion of the Court of King's Bcnch- 
And here I cannot help obferving, that this decifion pf 
tbc Cpun of King's Bench has been treated with too little 

attentioii 
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attention hy fomc of the Counfcl for the Prifcncfrr-One 
of the Prifoner's Counfel has told us, that the.cohftruc- 
tion given to this act by the Crown, (and which is now 
fanctioned by the deciHon of the King's Bench) was fo 
ridiculous that he would be content to be diiven as a 
profcribed driveller from thefe Courts, if he did not ina- 
nifeft its . abfurdity to the meaneft capacity. — It is unne- 
ccflary for me to fay, that, in my opinion, he has totally 
failed in bis undertaking. But^ after fuch an obfervation, 
I think myfelf bound to ftate, that, if I had entertained 
doubts on this fubject, I would have confidcred myfelf 
bound by the decifion of that Court — a decifion, made 
after mature deliberation, and by Judges of as great legal 
knowledge, and fplepdid talents^ ^ wy tbi& country can 
boaft of. 

On the whole, I am of opinion, th^t Mr. Joftice 
Johnson muft be remanded ; and, I feel happy, that, ii). 

P 

W . . . 

were I placed in bis Htuation,' I would moft aiucioufly 

fire — an opportunity of promptly paeeting th(; diar^ej and 

proring my innocent* 
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In this cafe> the arreft appearing to tue to have been 
illegal^ I am confequently of opiuion that the Prlfoaer 
fliould be difc&arged. 

Indeed, I conceive that fuch fliould be eur rule, in a 
matter of lefe eafy folution than the prefent. For it is 
only in cafes of certainty, that the Court is to remand. In 
thofe of doubt, it is bound to bail, or to difcharge. And 
here, accordingly, we ought to libetate, in as much as we 
cannot bail. 

In entertaining the fentiments which I have briefly thus 
avowed, I am aware thkt I encounter the authority of my 
Xord Chief Jufticc;* whofe fallibility I am the moi^ reluc- 
tant to admit, becaufe he wouki himfdf be the firfi to mat:e, 
and nobly a6l, on the admiflion. But, fallible he is : for he 
is human : — ^and it is fuperfiuous to Aate, that in diflenting 
from the opinion, I venerate the man. — He indeed is one^ 
my deference for whofe fuperior intelltft and knowledge 
gives way ofily to my refpect for his more valuable qualities ; 
and to the honed exultation which I feel, that merit fo un- 
comimon is placed at the bead of our Crown law. — I muft 
differ with fome degree of qualm from him, who moVe 
elevated by worth aud talent, than by age or fiation, would 
bend a patient and docile ear to the arguments of the hum^ 
bleA man. Who, if thefe (hould bring conviction to his 
candid and modefi mind, would unaffectedly rejoice to have 
his erroi*s thus corrected; without adverting to the. lowlineis 
of the inftrument which removed them ; — and wtiom this 
liberal fentiment alone would have fufficed to exalt, above 
the . corrector to whom lie yielcled. A man, who may be 
proud ; but is a ftranger to that bafe pride, whofe pert and 
4ifguiling offspring are Obfiinacy and Prefumption. 

I am aware that I alfo differ in opinion from one with 
whom r have generally had the good fortune to agree ; and 
fi'om whom no man, who is as well acquainted with' him as 
I am, can diffent, without eonliderable fauple and heiita- 
tion. I mean my highly efleemed and refpecied friend, 
y^dge Daly. 

• * Bur 



- ' ^ut let It be recollected, that the peculiar fituatiofi a{ 
^udge OJborne preclfltfcd ifim frtrtn* gHing, and perhaps 
prevented him from forming, any Judgment oti the prcft^nt 
cfofeffioJl. 'it is ]|>6ffi*)lc ihA, h'a^ he hot ^i^W^J to me eir- 
cfufiyfaftee^Qf a fittiattorf, .'C^hit'h Ite eorifidei-^ fo delicjite*ay 
to enjoin filence as a duty, he mighft haVt dcli^^red ah 
©pinion^ in concwWnce whh that of the fecond Judge* of 
the Court, and in oppofition to what a perfon^ unacquaint* 
fd with the jauaaly inUgrity of his, chai^ctcr, might fuppofe "^ 
to be the more probable biasr of his mifid; In that events 
the Court being equally, divided, the Prifoner would have 
been remanded, not fo much by a fubftantial decifioa on hi% 
claioi^ as by virtue of an etiquette and form of law» 

There is then a po^ible cafe, in which the Court of KVng's 
Bench may be con^dered. as haying been divided. But,; 
whether fach an hypothefis' be adiditted or not, be it re-; 
niembered, that Uvy Tentimentd eeitKrid^ with fbofc of Mr. 
^ufiice i)ay y aSL kittep^ndent a gentkma'ny aftd as intelUgeht 
and upright a-magiftvat^y asi I belie ve^ is to b^ found upoB^ 
the bench of either country ^ and one emineatty verfedand 
iiiformed in Criminal law; a^Ju^ge, to whofe bands all* 
xnnocent man m^ht commit hi»ltfe; andwh\o^ htedeciflOR: 
£^m6 calculated to pi;ove, that- the libettie^ of the iubject 
may bci ei^tr oft ed to his cate** 

Nor ami unappfisJctf tKat, in tii/ o^W C^Airt, I am Ktely 
to bief left afldrfe : rfnbthfar iVgttrteht Qi tftfft %t cOnfffeffetf)' 
fe fltovi^ tbjrt I ate n^rorig^ Btrt fi^re td6, 1 hive X'6 dfe v^ith' 
mriy ^Yucfk XiUidi wiff fdrbid thew' i6 be iYrdj:ai^t oi uii^r 
candid: fo> of TaletartVIfiAd ModeflfyflM* iffridff ihfe^ax^abW 
c^ottxpaEbfroil* 

-• ■ ' • " . ■ .- 

, Thu>^ have I every advantage, which the impartialky o£ 

the judicial Ration permits me to dcfire. 

If I could but avail myfelf dt tKefe.^H i\it Timfr amtf 
Juftice of my opinions couFd fcipply the deficiency <rf ttiy 

towers, I fhouid not defpair of mayftg^n^ii^preffioti on my 
, -ord and Brethren, ii^behalf (as I coliceive) of our Kbertie# 
and conftitution* 

The Prifciier'i Jlf teMiow xtixti W juftifirf, if it adroJt df 
juftification, by the provifions of the Act of the 441^ of thd. 
'* ' prcfcnt 

♦ S« Appendix No. XIII^ 
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^efent King> chap, gt ; fo that th^ qtiefHon i» upon dkt 
cpnftruction of that ftatute. 

Wh^rc the enacting clau&s are perfectly free ffom anpL- 
biguitv or doubtj it ^3 neither neceffary, nor perhaps al* 
jowable, to refbrt to the title, preamble, or other pafts ojF 
the Aatute, for the purpofe of controlling the efficacy of 
luch plain enactments. 

' fitot where the enacting paflages are;io^ completely cfcarf; 
bat on (be contrary* Icare room for doubt, as to what fhould 
be their conftruction, the rule is othcVwrfe For though we 
itoay not travel out of tfee enactments, for the purpofc of 
rendering clear expreffions doubtful ; we may look beyond 
themj in order to make dark expr ejlioos dear. In the Itfter 
cafe^ Iraw, as well as Reaibn, peifmit us to derive afitftaao^ 
^rom other parts of the iame Acjt; and even expatiatisf 
mther for explanation, t^ illuftr^tc the queftion by th^ 
S^oTview of other ftatutei in pari materia ; --r by tlieeflen^ial 
^irit of our; law ; and fundamcfital pripoplea of our $oa^ 
ftitutioa., 

♦ 

' And here, by the way, letnie protcft agiinft any argumen^t^ 
drawn from om* fuppo^ed knowledge that the prefenf Ac? 
was framed for the cafe of the prefent prifoner. My t6^ 
fyect for Parliament will not allow me fo admit fuch an 
faypothelis for a iingle moment : and though I were irfeve* 
rtntlfr to admit a fuppofilliion, whiiah, off the contrary, I re- 
j^ r— ^and though i wieretq kboWj wteitoii tlieoomnrary, h 
cannot believe ; — ^that what profeffed to be a generaland 
public law, wjis in f^ a private^and particular Act ofquafi 
attainder, I ftill (hould expound it by the ordinary rutes oC 
cpnftru<Slion ; though I were thereby to leave the meflies o£ 
the net too wide, for entangling the prey which it was in- 
tended to fecure* . , , 

Biit, turning at once from a fappofitiony. In the prfefcnt' 
cafe fo unjuiliBable, and in any cafe fo inadmiifible and cuf-^ 
p^bly difrefpeflful, I will, agreeably to rhedo^lrines whicb I 
nave been laying down, admit the preliminary queftion h^r^- 
ta,bc, whether the ena£ting words in the fourth fedlion of ; 
ti^ ftatute now before us, conv^ a meaning fo unequivocal i 
aqid p^ccife, as to preclude the neceffity or right of reforting 

i» clfewhete 



• ^fewbcre^ for aid to>^'2rds a fqund ai>d cottqA inttrprcr 
tation/ 

The prifoncr here (lands charged with a mifdemeancr * 
and fofar from having efcafed {rom Great Britain ihto Ire- 
land, lince the alledged commiffion of tiae offence, ih6 
^pafling of the Aft, the iffuing of the warrant, or day men- 

* tloried in the preamble,* it appears by an affidavit, which 
does not contradift the record before us, that from a period 
antecedent to the earlieft of thefe dates, he has uninter- 
ruptedly continued a refident of Ireland. Tlierefore it may 
for argument be aflumcd, that from the hour of his birth to 
the prefent timeyhe never has quitted this country for a 
xinoment; 

Do thcf words Iheit of the fourth feftion of this ftatutc 
ptecifel/ apply to, and unequivocally include, fuch a cafe 
as- 1 have ftated ? and WaiTawt the Prifoner's apprehenfion 
and detention ?— ^If they do, he wuft be remanded ; and 
ionduded/ with all theinfignia of felcfny, to England. We 
hiave no right to difcuik the policy of <an unambiguous 
Aatute ; our buiineis being not to legiflate, but to conRruel' 
What the Legiflature has done clearly, we are to intend 
fbit it has done rightly ; — nor can we confider a proceed- 
ing, which Parliament has fanfiioned, as ihconfiftent with' 
tlie princi'pks of a free government ; or as an invafion of 
the Conftitution. 

But. I am far from confidenng the ena6ling words of the> 
diaufe in quefiion, as applying clearly to the Prifoner'gr 

.' The words ate,'jhat ".from and after the ifl day qf 
^ AGguft, 1804, if an^ perfon, againft wJiom a warrafit 
^ (hall be iffued by'a magiftrate of Great Britain, for any | 
^ criffie 01' offence,- agaihft the laws of England or Scotland^ . 
** fhall e/cape, go into^ reJUcy or he in Ireland, it (liall be ' 
•f^lawful to"^r^.proceed, as has been done in the cafe before 

us- . . • ' • •^ 

* It is plain, that Mr. Juftice Johnson docs not come, 
iit^ijtbin the dcfcription of perfons who have efcaped, or 
gone into Ireland. The affidavit, already adverted to, ex- 
deludes him from that clafs; aftd, if the enafling words frad 

' ' endeci 

.• • • 

* viz. the ift of AnguHy iSo4, 
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,«iided h^re, wotrld manifeftly exempt him from the opera- 
tion of this fiatute. 

But the enadipents do not i^op here. They extend to 
.certaii) cafes .of persons wh<p Jhall rejide w i€ in Ireland* 
Therefore^ if thefe words indifputably embrace Judge. 
Johnson's cafe, there is no more to be faid. We may 
dofe the -^atute, without examining the remaining cfacifes ; * 
and with ^becoming reliance on the wifdom^ and deference 
to the behefts of Parliament^ — mu& remand the Prifoner^ 
without trembling for the ConiUtution. 

put tbefe fupplepaeotal words, fo far from relating uncr 
qu4 vocally ^o the cafe before us, according .to my cooftr*uc>- 
tijon of them, do not apply to it .^it .^. 

At leaft, it cannot be alleged, that they admit of .but on^ 
reafonable expolition^ or, confequently, that they are 
wholly uitambigAious:— -^nd \( their anobiguity be once con- 
ceded, iuchaclmiiTion will let Iji, for the purpofe of exp ta- 
xation, the remaining paiTages, and ge&eral context of the 
jkatute ; the policy of the law, according to one or other 
of the propoiedconflru£lions } together with the^id of tho;!^ 
;]^2^rious topics which I have already noticed ^ 

It cajmot, I f^y, be cpnteijded, th^t the words S* (hall 
V refide or be" can only mean fliall ft'om his Wrth have conr 
ftantly reficjed, or fronpi the hour of his nativity Ihall unin • 
t^rruptcdly have been- Jt .mju^^ oa tA^ contrary, be al? 
Ipwed, that fuch words nj^y demote a refidence, wbich^ 
though Qot of future .commencement.- ^with ^-eference to 
the iifue of jthe warrant,) yet originated in th^t previous 
removal or efcape, which, as well from the ^itle and .Ee? 
neral fcope of the Afl, as from the ipimediately precedmg 
^nd contiguous words iij this very fentence, appears to hayo* 
been the cardinal fact, in contemplation of the Legiflaturc^ 

Indeed the.fi rft of thefe inter pretatioj^s I am fo far from 
holding to b^e the only rational one, which the exprefliona 
can receive,— ^t hat fo to interpret -them, wpuld, as it feems 
to me,* be (at fqpoe expence of grammati.c^ correfinefs) to 
violate the liberty of a fubject, — ^to contravane the fpiri^ 
of the Habeas Corpus aft,— and to fap fome of the bell 
Principles of our truly valuable Conftitutjon. 

s z ' . ^ I-thercfor|4 



. I therefore {hw\A, with Jitfle liie|}|UtJ?to, oonftrue ttefc 
words, if they alone were placed brfore ,ine, as if the fen^ 
tence ran, ** Ihall efcape, go into, ov" (having done fo) 
ihall ** Tcfick or fee.'*-— In other M^ords, I (hould hold the 
Legiflature to have deicribed a tarrying or reiidence, fol- 
lowing upon, and having commenced with t removal • 

But it is enough for tm if» without too gi*eat fu^tiUy of 
veBoettient, the words will admit of more than one ifntevr: 
pvetation. For tb^o we may infpeS the whole of this^ and 
ethei* ftktutes ;* — rev.Q|lying, at the fame tinne, the H^axipi^ 
of our Law, and Conftitution, — in order to decide which 
of thefe pbffible expolitions is the right one« - Thus it is, 
tbdt the pojicy ^of the law comes under bar confider^ion t 
a due refpe£l for Pariiament inducing us tocondude, that* 
a conftruAion, which renders their A£t impolitic, muft be 

a falfe one. 

• • • . » . • ■ , 

, Having entitled myfclf to this latitude, I Ihould yet begia 
the invefligation l^y reforting not to any oth^r feftion of 3*0 
ftat<ut«, nor eve^i to. the recitals or introduflory partSvOf 
ibis ;**-4)ut, coniBmng myielf to the coated of the &mSpif 
fofffges ihgmfthis, I ^oiJiii obferve^ that if the expofitioa 
which I diffeni: fipm; be a^opted^ tfec woi^s *' efc0fCy\ 
'* go into^" and ** refidt^ will be i/nipliedly rtjefted as fu- 
j^er&ious and ufeiefi ; inafmuch as in this view, thefin|;le 
ftirecping expreffion, the dcfcriptio general iflima, *^Jha^ 
BE."— would comprehend every cafe, to which the other 
words QQuld by poffibility exWjnd. Invert the order ; and 
the fuperfkiity becomes morcj apparent; — ** If any pei*foA 
•* fhall be in, I'efide in, efcape or go into*'* This t^ould be 
as if a ftatttte were' to fay— ^if any quadruped, or horfe, or 
Aog, <rtrc^, &c. 

. On the contrary^ the conftru^lion for which I coptend^ 
befides being perhaps more conlbnant to th^ rules of 
grammar, and ceitatmy far more favourable to thefubjefl's 
Uberty, Is alio niore conformable to an eftabliflied rule of 
interpretation : becaufc, inflead of expunging any words 
which the Legiflature has introduced, it gives (by the re- 
moval of tautology) fomedi^ree of meaning an4 efficacy tQ 
tbemail. 

* Agreeable to thetnuim of Sir idw^d Coke, that a Oatute tiould be tf 
fttt&dtd, lodi lege ioipeaS 
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Vopr; iA» « pf rftm miiy> afto* rwarranU ;/^ into lie 

Or, ^ly, witHout ifcajinfi (accotding to the tecliBieat 
incaning, or even ordinary acceptatibn of that word,) hd 
yet, after a warrant fliall have been iffaed, may go thither; 
on (perbapa) MA or^ipary occupMiona ? 

Or, 3dty, having, hejbrt the iffue of the warrant, ab- 
fcondedj or without abfcdnding» amved there, — he may^ at 
thetime of TtS'iShing; be refideat in Ireland: 

/Or, 4tbly, .he may he there^ not asa fixed refident, but 
tnerely as a tranfient and temporary fojovi'ner* 

For thefe feyeval c^Ibs, the LegiOatua'e* aocprdlng to iBpof 
conftru£tion of their iiatute,'' will, without plainly tauto- 
}ogou9 repetitions, haver provided; and prevented any 
quibbling evafiops of the Law, by a perfon who might 
otherwife be beyond thp letter, wbiift his cafe was withij[} 
Ihe.fpirit of it.* 

. Ag^fi, the autl^ptity, ii4^ich ^% feAiQii of the ftatu^f 
ttfes, is rei^vi Aed to oficsiipeB compitttd againft tbe-laws pJT 
4^1^j or of ScoUa9;id ; (reoognizii^ bythe-way» their 
ijliiltn^nef^ frQ^ ibofe. <^ frelaml<) 

Now though there may be cafes, where a perfon, himfelf 
in one p]ace, can yet commit a crime withih Another, ftil! 
thcfe arc but rare exceptions to the general truth of xht 
pofition^ that whoifo^vfer is guilty of a. ci-jmp, muA himfelf, 
\X tl)^ tifnft of its perpetration^ be in the place where it 19 
«>n^0)ittiBd. 

This general truth is much mqrc likely, than exceptions 
of rare opcurrence, to have been within the contemplation 
of the Legiflature ;— who pay be therefore intended to h jve 
direSed the ' provifions x>f thdr Aft to the purpofe of 
faking perfons amenable, who having heen in England or 
Scotland, and there broken the la^e, {hould afterwards quit 
the fcene'of their tranfgreffions ; and get beyond the fpherc 
rf the junfdi|£tions which they had defied. 

Thus, fir^^ whether after wai'ran,t ifiUed, they {hould 
^cond^ or only migrate: ovfiamdlys previoufly to itsifluing, 
mi dUruuly efciped, or goiie into Ireland ; or, ifdrdlyiy wht- 
tfear <%. Wflf te;jipoi:ary.foJ9ui:5L€rs^ PK p^rinwiejit refi- 

. . dental 
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ientSy iii that C0t]ntry,-^aH't)iefe woidd beimmsteriat and 
nugatory enquiries. In each cafe, the Ar« of the Law, ria 
loi}j|er bajtip^ vi^ould , overtake theni: wo^ld an^uU the 
periiJ£iou3, e&e6h of their migration; and itiajce tl^ei^ 
ir^fponfible for .the offences which they had committed;* , 

Bat, ftill, an indifpenfablQ reqaifitein each cafe,— ^a.pre^ 
luminary yitf^ qifa non wpuld h^^ t|Lat they had btenm £ng)and 
pr Scotland;, (as tfie cafe might be,} and having there tranft 
gi*eflfed the local law. had'^erwarcte withdrawn themfeive^ 
irom Britifli jurifdiOTon- 

The words, *' againjl who^ a warrant Jhall he i/JueiT* (i|j 
iKs feflion) may not have been enough confidered, or made 
1^ of, to affift OS in conftruing the woi-ds *' refide or be.*^ 

^ If it had n>erely been ena)9ted» that 5* if gny perfojj, 
** againrt whom a warrant fhould be iflued, for a crime of 
!* wliicli he had been guilty in Great Britain, (hpuld efcapc 
•^ or go into Ireland, ' fuch words might only include t^c 
cafe of a migration fubfequent to the iffue offuch warrant 
•^p-^nd criminals witfidrawing tJMfn>felves in the interval be- 
tween the coEXHniffion of the offence, and the iffue'af th€ 
waruant, might ttius evade the' Law. Therefore, th^ 
words " rejuie or be** arje properly fubjoined. 'Thefe Jattei^ 
|vords include a greater portion of time^ an|d extend the 
provifion^ of the XSi to the cafe of a njigr^tion, fubfequjenj: 
indeed tq the crinq,c, but previ9us to the Warrant. * . ] 

And this conftruflion is fupported by the following fafts/ 
viz. that the ftatijite, which we are now expounding, is taken 
from an A6t paffed for the cafe of England and Scotland, in 
|he 13th pf jtheKing ; and which is itfelf derived froiyr, ^nd 
ID fonie degree compounded of, two Englifh z(\s foy qountj 
and county^ paffed in the zjd and 24th years of George II. 
The firft of thefe latter A<Jls ufes^ the words *' efcape or gq 
^* miOy" merely: whereas^ the fecond, witnout altering the. 
fcope or meaning of the fgrnp^r, added the mp^e compre- 
iienfive words re/ide or he. Plainly, b^caufe the. letter of 
tlie earlier ftatute had failed to reach a cafe withi|i its fpirit;. 
viz. a removal from one county to another,, befoi^ the iffuing 
of the warrant, thbugl^after the ^ommiilioil of th^ crime. A 
collation of the preambles of the 23d and 24th of Geoi'gc IT. 
futs this matter beyond doubt; and proves that the words 
** re/ide^ or he;*' were inferted in the Utter Aft, mfreh ba 
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lis aiK^oum : — and die,|eheral preamble of fhe 44th 6f xht 
ang, (which is, properly fpeakiji|» difpeiied and fcattered 
through the firfi, tiiird, andi fourth ksdions,.} is, fubftantiaUy, 
a mere compilation .fiom thofe two preambles : andth^re^ 
fore {hews, that the words " refidtiorht^ have been intrO^ 
duccd, eodem Intuitu, into this lecent ftatute*-— I lay/ iirflj 
that the ftatute now before us, contains no ^^«^«/ preamble; 
eitcept one, formed by a collation of the introcliiflioiis of Its 
firft, third, and fourth feilions. For the firft of thefeis 
oon^ned to removals from one Irifli county to another : the 
third, to migrations from Ireland to Great Britain ; and 
the' fourth, tb efcapes from Great Britaia into Ireland : 
wh^eas thjc; gener4d purview of the A£t extends to all thofe 
cafes ; viz;«,pf efcapes fiom county to county ; and recipiXK 
cally.f^qme^/ph.of.the i&ands to the other. Secondly, Thus 
colhSitd^ the general preamble of the Aft before us, is Aib- 
ftantially eq.uivalent to the joint preambles of the 23d and 
24th of GeygeiL— The only difference is, that the ^th of 
his late Maje%, being an amendment of a former ftatute, o^ 
courfe contains a fpecial and pointed recital, ofthe'-oifiiffiNlnts 
and inadequacies M^hich it meant to covej^-Hwhereas the 
44th of the King, beii^gnoi abezidment of any former A£t, 
ificlttd^s no (tich je£ereAce> nprany fuicb recital* . • '. ^ 

Another ena£lment, of , the fourth fcSJjon of toe prefent 
ftatute, feems to favouf iny opinion, that the cafes which 
Parliament had rn pontebpU'tion, Were thofe pCpcrfons 
wlio h^ been in Great Bi*atain; and having^there offended, 
rebrdved afterwards to Ii'cJand. 

The"^ paffage to which ' 1 allude is that, - by which the 
Bf;ilHh JWagiftrat^^ V:is.^u^i^fd to proceed' wifb" i^i^iTd 
to fuch perfon," when brought befoie him^i'^as if be 
hadbeen legally apprehended in England^ or Scptjajid,'^! — 
That Jstofey, astf hehatdnbl quitjed iheeo;untryVofVhr<:hf 
he has Violated the few. ' ' . ■ • ' . .. , 

^^ Excepting tl\e few.digrcffive remarks ^•)iicj[^,'^ave j«ft 
ocfw^tbd; 1 have hitherto confined myfelf, not only \o the 4th ., 
fectlon of the '44th 6f the Kin^, but to' its* wre;,,i?W4^(^ic^'' 
pal'ts*; 'without drawing any argument's tiorA its ^i^eambk,' 
or recitals. •'•-•. - - - 

J^now,- without fr^ejfmjg he^dnd this ctavft^ \rould conclude \. 
rof obferVationro^ ft; fey caHinjf theatt"ctit1oh of i?by' hearers, ' 
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M the uit)xK]iKtory £»ittnee ;— vi4itcb e^cipieklf tMe^^ 
thai the evil aad 'MnconvemeiiGe/^. for ^* vtmedy* m 
whidi,. its pi-OTifions are enacted, u " rke t/k^fe into I#e-- 
^^ land of perims^ guilty" (not of offences, but) *' of ciitttesj 
*^ iok £iigteiid or &otlaftd»" 

But this introductory feiitence goes fart&er fifll. The 
evil^ to which it proceeds to apply a remedy, it ilates to 
be the like inconveniency^ with that recited iii the. pre- 
amble, and corrected by the provifioris of the preceding 
jection. . 

. Thus.the ifttroductwy part of tbe third ilNrtioit be-' 
^mess, by reference, incor^Oratcrf with thai of the fourth / 
and we may have, and ought to ba^e, recourfe t6 th^ 
formel*, for the purpofe of ebc^plaiiuhg the doubtfet ena^ 
mcms of the latter. 

; What; tben, are the introductory Mcltals of this third* 
'fection? , .7 . . 

ift. Thad; it teay" happen,/ ^ 

' stc8]r% Tha^ehmfi^ and olher iitfii»;fiAbrn 
3dlX%. /wlrekndfi oar Giiest.firuaifi, 
4thly- Make their ^/Sup* neoprocail^ j(^ii» ^^ 0^ t/tani 

to the other* ' > 

^thly. T^nitrdby thefr pSences oftexi r^mam unpui^fhed. '; 
6thi)r. By reafon of t!lere not ^yngJsMcient ptroyilibn by ^ 

the iaws in force in Great Britain and Ire!2md> . 

fefpectiveTyy for apprehending^ andtr^nfonttin^ )^ii^ 

offenders, to the country V/i which their affisngfs 

^eredomfHiktedi . ' 
ftkVf^Tia^fGt umedy thm^ it^ ber enaetted, as tbifir 

fdilpwsi 

Thefe feveral paflag.es, forming 9 pteadxhlb,, which b^ ' 
longs as piioperly to the fourth fectioxi aa to the ^hkdr** 
I (hall now proceed to confider feriatimv 

Mr/l, The words,' ^' it may ha^p^htheumalefi&atyfefs^^* 
are profpe^ive; and, Mrheh connected with the. iaI)o,wing.^ 
exprelfions, ^^ Jhall^ refide or fo,"' fuggpff a rcfi4cjice,r— 
enfuiiig upon fuch preliminary elopemoht* 

And, bygmng a diffesent interpvelation.to ii^de latler 
wbfds^ Mrt mi^ht beWltx of Jfmrt than a. mere& critical 

trani^relfiQn.* 



trlnfgrelEoii' We might turn this Aft into an Mf^fiB^ ' 
law; which (hould not only bring a dale ofiender to 
juf^ice^ by infinite, (or at lead indefinite) ,retr<ffection i 
but might, after a lapfe of many years, pervert a lawful 
action to a crime. As where, for inftance, the act pro* 
hihited in England, had been, when done in Ireland^ 
permitted, by the laws of that then diftinft and inde* 
pendent realm. Thus the ftatute would be Conftrued to. 
do that, which thofe who oppofe my conlhuction, not' 
only admit, but injtft that it has not done ; it would create^ 
not merely a nsw amenability, but a new offence. 

SeconJfyy If the term malefiuSor, (not found in the firft 

leSion, which extends clearly to inferior offence^,) be ap« 

^^ied to.perfons charged with trivial mifdemeanors, the ap^ 

plication will at leaft be novel and unufual; and can only 

be fupported by obfolete refearch. 

To fuppofe that Parliament intended to defcribe, under 
the opprobrious title of maIe£ictors, perfons guilty of thtt 
llighteft and mofi pardonable traiifgreffions, might be ta 
impute to tbeta phra&ology, difproportionate at the leaft* 
Such a conftruction would ftigmatize as a malefactor, any 
man, who, under the influence of the moft intolerable 
provocation, committed a merely conflructive aflault; by 
railing his hand, without flriking the provoker. It woula 
afcribe to the Legiflature the improbable intention^ that 
if, after having lifted his hand in England, any bufinefs or 
accident brought fuch a man to Ireland, he might, after 
the interval of half a century at leaft, be hurried without 
|)ail or mainprize on board fliip, and carried back to the ; 
flacefrom whence he came ; and which fuch a conftructioa 
would tranrform, from the abode of freedom, to a gaol. — 
The place, where he had been betrayed into this impru- 
dent gefture ; and where» after a tedious imprifonment and 
irkfon^e voyage, he inight probably, on conviction^ be 
fined fixpence, and difcharg^. 

What a horrid inftrument of envenomed and oppreffive 
vengeance, in the hands of an implacable and malignant' 
foe, might — not the ftatute, but this perverfion of it,'- 
fupply) — Can we believe that, by the epithet malefaciiiri 
Parliament defignated fiTch a venial trefpafler as I have 
delcribed i«-«Yei» unlds we belkfe them to iiave foJn> 

X tendedjt 
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toiddd, At eafc of Judge Johnfoh is not ^'itbhi tt^ delig* 
iiation. Foi* a libel is no more than a mi£itmeanor : and 
if perfons charged with libeUing— *be tnaleja^rs, we muft 
^mit that the grieroufly outi^ged map, who merely ele^ 
trates his haitd againft his re viler, is likewife a maUfacf^i 
and, as fuch, within th6 law^ 

Indeed Libel ranks betieath eveii the rtight traiifgreffiort 
^^^hich I have noticed. For a libel not beings but only o^ 
ihe ulrfwji tending to, a breach of the peace, is not ah 
Offence, for which fureties of the peace could b^required; . 
if we may truft to the authority of ift Lev. 139 ; and to- 
Ae judgment of Lord Chief Jufticc Pratt, in the cafe of 
the King againft Wilkes 5 as reported in ad Wilfon, in the 
State Trials, and in a DigeA of the Law of Libels. 

■ Indeed,' tb6ugh hii LoTdlbip there declares it to bd 
*^ abfurd, to require furety of the peace from a libeller,"—-^ 
yet he feems to admit that there was one cafe, (I mean that 
of the feven BifhopS,) in which the contrary opinion had 
lieen maintained. Bat as he denies that cafe to be law i 
0t an authority to prove any thing, lave, '^ the mifers^ble 
** condition of the tiroes" when it occurred,*--! could not^ 
tipon the whole, defire to fee doctrines, vecogiii^ied ill 
the cafe of the feren Biihbps, ufed to fanction proceedings 
itgainft the twtlve Judges of this country* 

: Thfe doarine of Lord Camden, that fureties of the 
jcace cannot be demanded of a libeller , becomes more 
Ifiaitefrial in fupport of my argument, and in exclufion of 
libellers from the clafs of maiefa^ors, if we collate it with 
:^d Hale, P. C. 136; where it is laid down that malefi^ors' 
may be bound to their good behaviour. 

• In Wilfon, and alfo ill the State Trials, my Lord Cam« 
den is made to exprefe a farther opinion; viz. that it \^ 
ahfurd to require bail of a libeller. But. not being ablfe t0 
teponcile this latter expef&on with either principle ♦ or 
jra£lice, oi* with other di6ta, which occur in the fame 
cafe, I prefume that the reporter muft have made fome 

miftake. 

« ■ - . ■ ■ 

. Therefore, 4eclimng to atail myfelf of adoiJtrine, which 
I cannot nisderfland, I confine myfelf to repeating, .that s| 
libel is no OKUrc than a niiMeiaeanor i and that all fucti 

t . :* ofiencesr 
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cfflbnces are bailable at the lcaft< (Cons. Dig. xix. Bai^ 

F.f. 3, page 66 If) 

And though the moral turpitude of fome libdlers m^f 

freatly esrceed that of the conftrudliye aflailant whom wa 
ave noticed, yet there ipight be libels, which, ii> foro 
Confcientiae, (the tribunal where all difcretionary punifh-f 
ment is defined,} would be little, if at allj fi^ore culpabM 
^an his afiault* 

Libels include many and yarious iha<)c» of guilt ; froi^ 
atrocity of the deepeft gloom, to a twilight vevgli^g^ th# 
pure horizon of Injiocence itfelf* 

There are libels, which are falfe and poifonous* There 
may be others, which are true : and which might be harm** 
lefji, — if it were not fbr the proud and angry paffions that 
they Touze* Enraged to find their faults, or abfurditie$ 
expofcd, yanity may tempt thofe who are jfp detected Uf 
break the peace ; and thus tl>e malice of the libelled ferve,r 
|tt fome degree^ to conftitute the guilt of him that libels f 
the tendency of fuch publications to create animofity 
being, according to Sir William Blackflone, (4th Com. iS'-J 
the whole of what, in a criminal prpfecution^ the La\^ 
("until convi6lion) can confider^ 

The cafe of unwritten defamation is widely dififereajt^ 
'There, the words muft impute a crime ; and muft impute 
ft falfely. In fuch cafes, therefore, there is a ptalum mji 
pn the part of the (yet not profecutabk) offender; am) 
(towards conftituting thfs flanderer's guilt, we need He* 
have recourfe to the fpite of bis ppponentf « 

* ♦ » 

That I do not xnifieprefent the l»w, by fuppofing t^ 
icafe of a tri^ libel, cannpt be denied. For, from theefla- 
blifbed maxim, that on an indi6tment the truth of frhe 
Jibel will be no defence, we muft infer thgtt fuch anomalies^ 
j^s true libels, may exift. 

But, feeling that what Uchnically aaiount3 to libeU l^]l 
ethically be a flight and trivial fault, — not only the Judgcf 
of the King's ^ench, the.Cuftodes ^(orupa of the country^ 
If ill generally refufe an inforn^atioQ, unleis )t be pointed!/ 
^nd dii|in611y fworn, that the wiitleq^ charge is untiru^i; 
* {Doug. 284.) but after convictiop, on an. indictmen^, t^e 
IJijurt may takie the Jruth of the waiting, aijd other circum^rr 
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jlances Into confidcralion ; and inflict a jnitigated pamfh- 
ment in a venial cafe. Infomuch, that after his voyage 
and confinement, the tibeller, like the Aflauller, might 

- have to pay no more than fixpence in the fhape of fine. 

In fuch. an event, how ftinted would the vengeance of a . 
refentfiil profecutor be, who was not permitted to carry 
his victim, without bail or mainprize, $cyond fea ! 

Aga;n, another fpecies of libel might be remedial ; if it 
were not that no traiifgrei&ofi of the Jli^fiw can be fo held ; 
^nd that the vanity ancj felfifh paflions of tho&, whofe 
conduct they regarded, might caufe fuch writjngs to irri* 
late, where they wovild otherwife correct. 

So far from being^ likely to find a modern Ariftides, 
who, at the dcfire of an obfcure and illiterate fellow citi- 
zen, would Jiimfelf write the unjuft fuffrage which flioul^ 
^^ X exile him from po^er, we might fometimes, amongft 
; . ^ure l^tatefmen, meet with thofe, who would feek to 

CTufti" with the heayieft vengeance of tlie Law, fuch as 
^uly exhibited th^jr errors; to a fuffering public; and 
Would try to aftend by fleps, not of legiflative frame, but 
of their o^n unconilitutional . conl^niction, to t^e very 
pipnacles ^and loftieft* apices of our code; in order ta 
)>ounce with the greater force, upon their quarry, from a 
crftance.* • • *' v . i . a . . / 

Thei'efore, no UW can |>c regarded as being ufeful fa 
fect,-^ny more than it is peumiffible bylaw. • But the 
fli^dej; of. criminality, as v^e have feen, ar^ very various :— 
and, as by our prefent cjecifion we eiiablifh a general 
jule, — it fhould be aifumed, that the cafe before us is one 
as venial, as inight, hy f&ssiUliiy, occur; • '' = 

Let me not be underftood ta fay, that the prefent is. a 
^afe- of fligjit tranfereljon. It might, on the contrary^ 
turn out to be one of deep enormity. Jt wijl be for a Jury, 
if the matt^' fhall come legally before them, to pronounce 
whether the: Prifonei^ be innocent' or guilty; arid If the 
latter^ it will be fbr the Judge, in meafuring the punifh- 
Jnent» to define ihe atrocity orflightnefs of his offence. 
Meantime, I '^ffiime thd cafe to be ii venial one ; merely 
becaufe fuch a cafe might occur; and to fuch a cafe out 
l^rcfiait dccifion \^ould applyt - ^ < , 
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If t fought to giv« examples of leik patdpnable defa« 
ination> I might infiance a grofs libel oh his Maj^fty, and 
on our eftablifliments in Church and State ; faid to have 
been publiflied, I will riot fpecify when pr where ; fo that 
to no publication' can' my defcription be applied^ wlucl^ 
does not coqiQ gliivin|;ly within it^ by being a feditious 
libeL I might notice a ipofl calumnious and groundle£i 
rumour^ whicji fome malicious fl^nderers fent forth, — that 
pexfons connected with the Government, forgetful of fu^h 
connexion^ gave this libel encouragement, and circulation. 
I might advert to a fcandalous report which went abroad, 
that a petfon, pointing at one of the Judges as Jie admini- 
ftered juftice from the bench, was hpard to lay, *' that 
•^ fcouiidrel will riot long fit where }ie is: fufficient evi- 
f* deride, is procured* againft him." I might remind ojy. 
hearers of fome printed fcaVidal, directed againfl the magi* 
ftrates of a refp^ctable county ; arid involving initsbblp- 
quy, the' general loyalty of Ireland ; — or I might allude to 
ii piece' of (Tanderous derifion, contemptuoufly infcribe4 
\o Mr. Juftiee Fox; and iklfely attributed to a gentlemaif 
of the Bar. I might throw in the example of the like pii^ 
atqu^ Venenum, levelled againft me ; and fubicribed witli 
ill neal or fictitious author's- ti^me. Ih this invective/ (erro^ 
neoufly, perhaps, afcribed to a penfioner of Government,) 
I am (in order to promote a due refpect for the adminis- 
tration of Juftjc^) reprefented to the public, in my judi-' 
^ial characteiV as vain, empty, capricious, ignorant, ilU 
tempered, malignant, fervile and corrupt. I might' hiiH: 
at a faife rumour, which fome Ijave contrived to fpread,-^ 
that the Preis of this country, whofe freedoQi, on the con- 
trary, fo ftrongly fuppoVts our Conftitutfon, has beep fuf- 
focated by the combii^ed efforts of Mehace ^nd Corruption, 
Or, laftiy, I migljtrecal an equally f^lfe report, that one 
Ju^^e was pujslicly declared to have compofed thofc 
writings, for which another Judge is how laid to be in- 
dicted. Such a declaratioi^ is by Rumour alleged to have 
Igroteeded frorA one, whom- no man that Icnows him, can 
refpect more than 1 do: whofe public virtue I will admit 
to be equal to his private worth ; and whp,* if he were a* 
Iftonarch, might, I doubt not, prove a father to his country. 

If it were certain that the above cafes had occurred, 
I pefhaps migiit cite them as iziilances' of heincfus 6e^ 

^ inatiQn» 



nation. But I cannot well fupppfe them to have all ha|K> 
. pened ; — and even if they h^, I ihould feel more pkisH 
lure in commeiiding ^th^ugb to fome portion of this praife 
I might myfelf perhaps lay. claim,) the lenity, which baf 
forborne to take proceedings againftfuch offendeys. 

If I have been endeavouring to dilute the crimipality of 
libel, and reduce it to its proper, and its legal ftandardj 
I might refer it to fome perhaps of thofe who hear me^ • 
whether it would be eafy to pitch upon a man, who has 
fewer motives for being partial to calumny, than I have. 

I therefore proceed with the lefs fcruple, to obferv^ 
that it is no anfwer, to what I fome tjme ago objecteifl, iq 
aiflert that llbeL being maleficiumy. he who is guilty of it is 
i^aiejk^or. The argument would prove too much ; and 
riiercfore it proves nothing, ^« Crim^ and mifdcmemwy* 
(d&ys Judge §lackftone; *^ are, properly fpeaking, fyno^it 
^ raous terms."— Yet who virbuld pronoiince tl^at a Aattite^ 
purporting to relate to crimes, muil therefore be extendei^ 
po mifdemeanprs ? When the fame learned cominentatof 
^afQrms us farther, that, by the Norma toqmndi, cominor^ 
lifage, the word ctitne denptte^ o^TeBces oi a deeper dyej 
while fmaller faults aye 9omprifed undey tlie gentjcr titlft 
of mifdimeanor* 

Indeed, "if tnakjicium Were the radixj^ from which thef<?t 
fiatutable maleja^ors fprung, then every perfon guilty pf g 
iqrt^ .every wrong-doer might be a malefactor, within th^r 
nxeaningof this Act. For, every civil action, which is not 
founded on a contract, arifes (and is held to <Jo fo) ex 

' jnaleficio, or delicto; and the general iffuc which a Jury^^^ 
in thcfe latter cafes^ has to try, is whether the defendan? 
hit guilty or not? — Thus a man charged with fuch z iponverr 

Jiim as might merely entitle the piaintiff to recover againfl! 
him in tiover, beingj accufed of maleficium, would be a 
if^aJefa^lor^ by the jftatuie in that cafe m^e and provided ;' 
and as foon as the declaration, (i. e. charge) was on the 
file, might, if the venue were laid in England, be huitie^ 
over, withput b^il or m^inprize^ to that country. 

Or again, (and note th^dilemqpta,) reftrict the operation 
of the A6i feo ptiblic wrongs; ^nd mark what follows fron\ 
the coaftru<5liou which \ oppofe. He who fpeaks th^ 

fouldt* 
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ftiileft) lal/eft, . ami moft injurious fcindal, is tktit nn ob^ 
jcct of legiflative rtgoar : whilft he who writes and pub« 
lilhes what is ftrictly true> and eminently vmiaU and onl^ 
provokingy becaufe the perfon written againft is vain^— 
^all be caught within the talons of this (fo conftrued) 
-jpenal law. 

The above allufion to deliStum-, and .forced conftruction^ 
which it is fought to put on the word ma/eja^or^ reminds 
pne of what is recorded by Lord Clarendon and Mr. Hume, 
to have taken place in the difiurbed reign of the unfortu^ 
^ate Charles I| 

The ru!ing Powers (fay thefe hiftorians) then invented 
^ the term Delinquents ; to exprefs a degree and fpeciet 
** of guilt, not exactly known, or afcertained. In confe-i^ 
'^ quence of which invention, many of the nobility and 
*^ prime gentry found themfelves involved in the crime of 
*' dtKnquency^ Whoever incurred the difpkafuiT, or fuf* 
*< picion of Adminiflration, was committed to prifon, and 
^' profecured, under the notion of ddinquency* After aU 
«* the old jails w6re full, many new ones were erected a 
** and even the fhips were crowded with, the gentry ; wh<> 
^ languiflfied below decks ; and periflied in thofe unhealthy 
'^ confinements : while the Government in the mean time 
^ eftabliflied the maxims of rigid law ; and fpread the 
•« tcl-ror of its owh authority*'* 

From, the fccond paflage in the preamble to the third 
claufe, (which by adoption is become the preamble to the 
fourth,) I therefore am inclined to pronounce, that the 
offence charged upon Judge Johnson, not being one of the 
fitajora criminal be is not, by common u{age> or in tech- 
nical language, a makja^or: that^ confequently, his al- 
fedged tranfgreflion was not in the contemplation of Par- 
liament ; and that on this ground he is exempt from the 
operation of tlie prefent Act. 

It IS true that this argument might operate to protect a 
perfon, who having committed a grofs and aggravated mif- 
demeanor in Great Britain, had removed into this country, 
to elude the law : — and thus a mifchief would arife, and an 
intention be fruftratedi^ which it might not be unreafona- 
ble to attribute conje^urally, to tlie Legiflature. ' Then let 
iui' lawgivers (ix to th'eii* wifdom one feems wanted,) 
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frame a ilatute, whicb^ without departing from the legi^^ 
mate rules of conftriiction^ we may interpret to embrace 
fuch mifdemeanors^ if attended With efcape. .^. 

I 

But let^us not meantime found conjectures asto the in- 
tentions of our Parliament, 6n matter dehors the Act which 
we are reading, and Aill more dehors the maxims of the 
free Government under which we live. 

iet not thofe who but now, imprifohing themfelves 
within the enactments, refufed to fearch for the lawgiver's 
intention in even the neighbouring preamble, inconhftent- 
ly entrench on the exteniive ground of vague furmife, to 
make a breach in that conftitutional mound of freedom, the 
Habeas Corpus act; by rejecting bail from one charged 
with a merely bailable oflfcnce, — on the fpot where the cap- 
ture has been mad^; and where Law and Juftice concur in 
directing that bail fhould be received. Let us not make a 
practical and pernicious Att//> in endeavouring to fecure a 
part, by a facrifice of the whole : in removing the founda- 
tion, to complete or decorate the building. Let us not' 
commit a more heinous offence than libel, by fo {draining an 
Act of Parliament, as to rifle fjibverting the conftitution. 
Let us on the contrary recollect, that one of the moft funda- 
mental principles of law is this, that no man, apprehended 
for a mifdemeanpr, who can find fecurity for anfwering a 
charge, of which the la\v prefumes him innocent, — (hall be 
deprived of his liberty for a fingle moment ; or removed 
even an inch from the fpot where he was taken : — much lefs 
exulety — vel uilageiur^ vel aliquo modo dejlruetur : much lefif 
fliall he be fent an imprifoned exile from his country'; — an 
outlaw*', beyond the fphere of his native code;— to be rained 
in his health, his chara6ler, and fortune; — and this per- 
haps for the loweft of all offences : the ftatement of a. truth, 
by which fome vindiftivc man, inftead of being corrcfled, 
is annoyed. 

No : as yet the Bench of Ireland is independent. If it 
ceafed to be fo, I fhould ceafe to lit upon it : and while it 
does (and may it long !) continue free, I will never convert 
myfelf into a legiflator by conftru6tion; — for the purpofe of 
repealing the Habeas Corpus law, or abrogating Magna 
Charta. That the Legiflature will tonul either, I am far 
from fearing or predifting. But if ever it ft^ould be their 

intention 
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ffttention fo to do, — ^the words rcfortcd to for the purpofe^ 
io order to their being efficacious, mufl be exfnfs. > 

Thirdly: the malefactors, fpoken of in this preamble, are 
defcribed as being in Ireland or Great Britain : that is to 
fay/(whilft we are confidering the fourth claufe,} as in 

Great Britain* 

« 

Thus this paffage is confiftent with the refl ; and favours 
my idea, that to give operation to the ftatute, the offender 
whom it is fought to arreft in Ireland, ihould have been in 
Great Britain when the offence was committed. 

Fourthly: the l^ft mentioned fentence, if it wanted ex- 
planation, is explained by the fl^tement which next follows | 
viz. that fuch malefactors may make their efcape from one 
ifland to the other : — to remedy the mifchief ariling from 
^rhich efcape, is the object which the Legiflature profeffes to 
have in. view. 

Now how a perfon, already in Ireland, and there quiefcent, 
could contrive at the fame time to be eloping from England 
thither, I confe& myfelf at a lofs to comprehend* 

Indeed this appears to me to be one of thofe impoffibili* 
ties, which are equivalent to a change of fexes ; and whicU 
therefore, on the authority of Lord Coke, we may doubt 
the competence of Parliament to enact. 

Therefore, Judge Johnson having been in Ireland, from 
the year i8o'Z, to the prefent time, muft have found it im- 
practicable to efcape thither in 1804; and confequently 
cannot be within the meaning of the act, fo far as this pre- 
amble guides us to its true conft ruction. His cafe not being 
within the evil, is not withib the remedy. 

On a matter not before me, I am not bound to give an 
opinion. But it might perhaps, with more than plaufibi- 
lity, be doubted, whether in the cafe of A^A^ mifdemeanors, 
attended with efcape» there would be unreafonable rigour 
in refufing bail from the offender, until he was reconveyed 
within the pale of thofe jurifdictions from which, after out- 
raging them, he had retired. The elopement might at once 
be evidence and an aggravation of his guilt, fufficient to 
render him, properly ipeakine, a m?ilefactor ; and juftly to 
deprive Iiim of palt of ^hc ptivil^e of bail. Befides, his 

V efcap«t 
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^icSpc \>a$ a vh^ohgful act r cf which we p'6?Iia][is ilioutd b#' 
allowing him to take advantage/ if we sftimitted him to bail, 
f)efore he were brought back* But to make this reafoQing^ 
apply, there muft be an efcape; — ^and the rale fko\iici be 
confined to mifdennrcanors of a ferious nattti'C. Iri a word,^ 
it will be for the Legiflature to make foch a rule, if fucU 
fee wanting. I merely doubt whethei* it can be collected 
from a found confti*uctioh of the Act bfefSJre tcs, 

. FifiJdy: (to rettirn i) the preamble' gtk^ on to ftate, thsti 
tfie only way in Which tbefe efcapes are mifchievous, is this i 
tiz. that therehyy the offences remain unpunifhed. No\ir 
thofe who apply the enacting words which follow, to the 
fituation of the prefent Priforier, lay tie bafis of thofe eri- 
attmerits in a falfe recital. For tl>c recital would be untrue^ 
if it were interpreted to ftate, that in the cafe before us^ 
iinyfuch mifchief ori/»^w«//y need ^rife^ ^ 

The mi fdemeanor, charged to have been committed by 
this malefactor in England^, is a libel r aAd for any thing we 
can know to the contrary, a vernal libel ; containing nothing 
lS)ut the truth. The definition of libel, as we have already 
fecn, muft be comprehenfive ; in order to be commenftt'^ 
tate with the fpite and infolencc of Man« 

The neceffity for drawing a line thils conftrain» us t0 admit 
j doctrine, which might (I grant) be pufhed to inconvenient 
lengths* The profe writer, who by depicting their defoi-* 
mityV endeavoured to fcare or banifli Slavery, orVicCi 
firigbt fee punifhed as a libeller, when he hoped to be ho^ 
Jioiired as a reformer, — for having unwittingly Iketched a 
likenefs of fome tyrant or malefactor, as Ariking and as 
cafual, as that which we have feeii of Chaucer^ traced by 
the fportive hand 6f nature, on a pebble:* — vhilfl the 
•potty who cteferting the fafe labyrinth of ** no meaning,'* 
(hould raflily veniture to '* tell either truth, or lies,'* might 
repent him, as bitterly as Horaci, of bis lambicks t or if 
he ftrayed into' a perhaps not ^' neefi*HB alexandrine"— but 
one wliich on the contrary, the fubject much required, might 
find that, agreeably to the critic's prediction, he had to do 
^«rith *' a wounded fnake." 

. Let me again proteft againft being fuppofed to affert the 
trtith of the publication, which has produced the queftioiv 

HOW 

^ Ib the Brltiik Murium 
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ffi/w hdbr^ 113* It would indeed be the revcrfc (^tfiyi. If 
ft denied the w^rth or honour of the juftly refpected* and 
itruly excelkpt Lord H^rdwicke: if it difparaged the 
knowledge, or inipwhed the integrity of Lord Redcjfdale j 

Sreprcfept^ my efteemed frieiiS, and upright brother, 
r. Juftice Oftforne; as a »an of corrupt principles, ox 
peanly pliant difpofitions* 

^ut it^ contents ^re »ot ji^dicially befpre us ; nor if they 
were, could oui: decilion prpperly turp on their enormity. 
jRefting upon wider grounds, pur determination \yould ex- 
^nd as an authority, to the mofl venial cafe, coloured wit{| 
the (lighted and the faintefi tinjt of blame. Such a cafe w^ 
imght therei^ori: to take the prefent pne to be. 

Now it appears that ^the malefactor was in Jrelaniy at the 
lime'Vheii the libel is alleged tp have been written. Con-p 
fequently, if guilty, he ipuft be fo by having trapfmitted ii 
to England. 

If he did Jfo by dktating the contents tp another, this waf 
9 publication, tor which he may be punifhedhere. 

Or if 2L libel were contained in a letter, written in any 
Irifh county, and there delivered to a meflenger, or put 
into the Ppft-office, Jie may be profecuted, whwre he thu* 
departed with the poSeffion of it. That is to fay, he if 
liable to be proceeded againft, in Ireland • He muft be foy 
as long as the cafp of MfUalJi 4ifainfi Markham, ip 3d Ternt 
Reports, is. law. 

Fpr where the pne trafactlon is at once a prjyate injury, 
anfj public wrong, ^he fame circumi^ances which would 
luffice to change the venue intp a givfh county, pn the al- 
legation that the caufe of action had arifen there, muft alfo 
furniHi ground of indictment within that county^ 

Thus, thpugh Jpdge Johnson fhould be guilty, his of- 
feivce need npt remain unpuniflied; and therefore' his caf^^ 
does not come withifi the mifchief, which this ftatutg wsi^- 
emphatif ally meant to remedy. 

"While I am uppn this fubjept, let me add, that if a caXe, 
were conceivable, (which by ijie it is not,) where a libeller," 
l^itliout <juitting Ireland, could be guilty of j)ublicatiorv 
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4^ttt{/ive1ym England,— and confequently v^herc, not bcingf 
atoenablc to Britilh power, he would, unlefe by virtue of tliilK 
Act, efcapcpunifliment akbgether — ftill the prefent Act fliould 
not be applied to fuch a cafe. For we could not draw the 
line ; but muft likewife extend the ftatute to other cafesi 
not within the mifchief, againft which the Legiflature was 
providing. 

If this Act be defective, it only follows that it fhould be 
Simended. Meantime our bufinefs is not to add new daufes ; 
but to expound thofe v^rhich are fet before us. Befides it is 
cleaily better that one cafe fhould efcape the ftatute, than 
that by ftraining to catch this, we fhould grafp others, which' 
Parliament never intended to include. '■" 

Reforting to confiderations pf polrcy, as guides to found 
conftructTon, I would obferire, that fuch an extenfion might 
produce the moft unconftitutional effects* 

It might enable a Government in Ireland, (I advert to 
future, and merely poffible,' hot actual circumftances or 
times,) which found its conduct ftrongly animadverted ojn, 
and chofe to confider the animadverfiqn as nothing the lefs 
libellqus, for being true,— to ^vithdraw the trial of the quef* 
^ou from 9n Irjfh tribunal, an^ take it from a jury ot the 
yicinage^ to the iphahitafits of (juridically) a foreign coun-. 
try : — tp perfpns. lefs cognizant pf the lituatio^ij — lefs 
anxiQus for the liberties, — lels interefted in the welfare of 
Ireland than we muft be, — and who would be lefs cxpofed 
to the oppreffions of its Government, if thefe exifted :— tq 
perfons of whom fome, (as thefe feefns too much reafon to 
apprehend,) know about as much of the fituation and in- 
tereils of this country, as they do of the interior of Africa^' 
or of the kingdom of ^va- ' 

It might enable then^ to remove the cafe to a tribunal, 
lefs competent than pur own, to pronounce upon that truth, 
which m?iy be urged to extenuate, though not to juftify th^ 
offence. 

• 

, It might enable them to make choice of a tribunal, judg- 
ing of the Rate of this country, and the conduct of its Go- 
vernment, from the reports made by thofe very minifters, 
who thus changed the venucy from the place where (if any 
where) the crime was tfcf?««//y committed, t^ where it was 

9^ 
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0nHy perpetrated by cdtjjlruflion : miniftcrs, \rlio might de- 
lain their opponent withpdt bail or mainprize^ — hurry th^ 
xnoft di^ified of our magiftrates on board (hip, and convey 
tliem, in the guife of felons, to another country,— thereto 
regain their liberty, when they could prevail on ftrangcrs 
to be their bail,— there to abide their trial, \rfthoat the 
power of enforcing the attendance of witneiies, to prove 
their cafc» 

When the Legiflature fliall plainly enact tliat this maybe 
^one^ then, but not fooner, let us recognize a law, which 
t9 common eyes, and perhaps but fuperficial obfcryation, . 
appears fo litUe favourable to tjiij^ lib<^*ties either qi the fub* 
ject, or of the prefs- 

The time might come, when fuch abufes^ as I have been 

n^oticiijg, ...wQuld prevail. 

I Ihall here tal^c the liberty of digreffing to a collateral » 
fubje^t ; nearly connected however with the principal in- . 
<fuiry ; and i^ill more dgfely allied to what I hold it mydutf - 
to aiTert : I mean the refpectability and honour of the ju^ ' 
dicial Aation i 

' I allude to, a letter, (yirbich while 1 was an affeflfor of 
my Lord Chief Juftice, I heard read ;) written l?y Sir Evan ■ 
Nepean, and addrefTed to Mr. JuAice Johnson ; in which 
the former very properly fuggefts, that it would become the 
pjinctilious dignity of a Judge to promote, rather than ob- 
ilruct, the inveftigation of his conduct ; and of the truth . 
of apy criipinal charge preferred 9gaip|t him* 

. Whether Mr. Juftice Johnson be innqcent or guilty, i$ 
ji.qucftio|i neither w^ithin my power, nor my province, tq 
decide* It i$ quajlio jaMii ad qm^ jHdicf^ non reffondent* 

But I owe it to the character pf that exalted (and IJiope 
refpectedV order, to which I have the honour, (for it is 
ftill an honour) to belong,— to obferye that he docs not 
feem to me to haye fhrunk from trial; or betrayed unwij-' 
Jingnefsib be amenable to jv^ice. 

He has but manifetled a reluctance, compatible with utter 
innocence ; and which, in fimilar circumftances, 1 fhould 
feel : a reluctance to be tried before a diftant, and compa- 
ratively incompetent tribunal ; without means of fecuring 
jtbe teftimony of witnefles in hisi own behalf* 



JleAdes, I. nay fcipppfe htm to hav^ entertained the 
ijpinioli, which I avow myfelf iq hold ;— -viz. that any. 
^rreft of him, Xinder tt^is ft^tute, is ill^al. If fuch were ' 
^18 Qpitiion, I^e would have o^ed it m^re to the Jaws ,an4 
liberties of Ireland, than to himfelf,-^tQ difpute the vali^. 
dity Qf an unconAltutional apprebef^fion : — and he would| 
^ a inopi^nt critical to the jBench, and to the Cou^tryj^. 
have been a traitor to the privileges arid independence or 
liiat ordcr,-r-and to the Freedom > Laws, and Conftitutioij of 
the Iflai^ which gave him birth,— if he had.not acted prer • 
cifcly as he has done: — ^by eluding, with an*addrels and 
prefence of mind whjch do him credit, what might have 
feoned, bat certainly was not, an attecppt tq hurry him 
beyond fea, with a celerity, which f]hiould outfttip th^ . 
languid xnafch of the Habeas Corpus* 

I impute nothing to thofe who executed the warrant. It 
^mmanded expedition ; and perhaps they but obeyed it* 
But^ (fpite qf the refpectable fuppprt which it has pb^ 
• tained,) I impute much to a conftruction, which giref 
juch. efficacy to tlus prqceis ; whil|t it pa^ralyfes an act^' 
pn wifich our liberties depend. 

I recoil fr^m an interpretatiqn, which might, in many 
yiniai cafey, reader any refort to the protection of th^ 
Habeas Corpus kd, i$ieomfatible with obedience to the 
cinders of a warrant, which eiyoins in(|a|itaneous removal 
hj the directeft way ; and will hot tolerate the leaft delay^ 
or flighted circuity of dejpprtation. 

IJow happy his Majefty's Qovernmenit qught to feel, 
that though the attempt was merely feeming, the failure 
has been real,— to withdraw the Prifoner's claims (yaleant • 
<|iiantum) to liberation, ffom the cogn jaance of thofe legi- 
timate tribunals, which have fince litten in judgment bi^ 
them !— that in his prefent infirm ftat^ he is not yet de^ 
pofited i|i an Englifli dungeon, there to pine, ui^til hupnia- 
iiity (hould induce ftrangers to become his bail; — or untiL 
(wind and weather, and their own liberality jperi^ittingjl 
his friends on this iide of the water (hould crofs the Cha^-ji 
nel for his relief! 

If honourable firmnels in one infl^nce;, will warrant a 
prefumption againft bafencils i^ another, the meafuies taken 
by Judge JonNsoN, to bring the cafe of hi? country befpr^ 

J ■' • ' the 



t&e 1mZ% tathef furnlfli proofs of innoci^ence^ than imply 
confcioufnefs of guilt. 

Nor, (to revert to the corrcfpondence which was read at 
thi chamber of my Lord Chief Juftice,) is it any anfwer to 
liHiat I have been urging, to obferve that the Prifoner might 
have efcaped the dangers which have been ftated, by giving 
the fecurity afcertained by Mr. Marfden ; — and meafured, 
(as might leem> from the letter of Sir Evan,) by the aatho ^ 
tity of the Under Secretary hiihfelf j and without the con- 
current fan^ion of the Lord Lieutenant's pleafure* 

It may be even admitted, that thofe perils by land and 
water might have been avoided, by Mr* Juflice Johnsom's 
figning the undertaking, prefcribed by Mr. Juftice BelU 

But, in adceding'^to either propofal, he would have re- 
cognized an authority to arreft himj— and thus, if my 
cenftpudlion of the fiatute be a right one, would fro tatiUk 
have compromifed the laws and liberties of his country* ' 
Nox do I wifli to difparage tlie liberality of the gentleman, 
who propofed to Judge Johnson to give fecurity for his 
appearance. I prefume he gave the ftatute a conArudion^ 
which is now fanflioned by great authority; though it 
ftrike my humble underftanding as being unconfiitutional^* 
aAd falfe^ 

, I therefore interpret as an Indulgence, condu6l which 
might otherwife be regarded as a fpecimen of rigorous in- 
genuity, and adroit opprellion. 

I alfo indeed heard, (at my Lord Chief Juftices,) a tRird 
offer made: that if Judge JotiNSON would bat confefs him-* . 
felf the author of a libel, he fliould be gratified in his wifli 
for a trial in this country. But even this candid and liberal 
propofal, one can conceive that an innocent man might 
ppiEUy reje6l. 

• For, when turned to familiar language, fee what fceifi» 
to be its amount. 

*• Relieve me from the neocflity of proving, what per- 
** haps I could not prove. Rebut the prefumption of the 
*' Law that you are innocent; and though you mfty not 
** come out, like Barnardine, to be hangcdy — conftfs, at 
*.* Icaft, that you are guilty.— if you do this, take my word 

•'for 
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•? for It, you fhill not go to prifon. . On the contrary I 
'* will fend an ifl'uc to an Irijh jury, to try and enquire 
** whether your confcifion be the tru.th ? — And as for my 
** Lord Ellenborbugh's warranty it fliall be difobeyed." 

I do not fay that fudi was the propofal : but by a iimple . 
iaan it might have been fo underflood' ^. 

To return from this (not foreign or irrevelaht) digref- 
fion. In declining the jurifdiction of an Englifli tribunal, ' 
Judge Johnson may not efcape punilhment; nor is it to 
be intended that he wiihes to evade it* 

On the charge made againft him, he may be tried in Ire- 
land ; — and in this, as in the other part of the United King-* 
dom, a fuitable punifhmeiit W9uld be the confequence of ^ 
his conviction : — ^for the judicial power is not yet abrogated 
amongft us* 

That if he wrote the libel, he did fo in Ireland, is plain 
from this, that he is fworn to have been there, at, before," 
and fince the time, when his offence is laid to have been 
committed. 

That by writing and. .lending it, he became fubject to a, 
profecution here, may be inferred, as well from authorities 
directly in the point, — as (without any cafe,) from the mere^ 
reafon of the thing. 

. For, the writer's fending of fuch libel was the Jine qui , 
fion to its publicity : and the only act done on his part, pro- 
curing another to publifli; and thereby amounting to a' 

publication by himfelf. 

< 
For, not having been in England, he cannot in any way . 

hpve publiQied there, fave by conveying thither the maau- . 

fcript, from which printed copies were difperfed. 

Now if, on the one hand, this act be riot a publiChing, 
he is uncormeSied with the fact of publication in England. 
The frivity between him and the circulator of the fcandal 
is deftroyed. The fact of publication being eifential to his ' 
guilt, he thus becomes utterly abfolved ; and efcapes punilh- 
ment, only by being innocent of the chargfc. * 

On the other hand, if the writing and fending amount , 
tQ publication, they muft dp fo where, they Qccurrcd. They, 

' muft 
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siull do fi> ifl At place ^om which thtt nanufcript has been 
ient. ThtxSy haring in Ireland p^bliflied the defamation, 
the wrong-doer may be there convicted^ of an erffence which 
lie has there completed. 

I^ (as in the tCine againft Doctor Henfey> ifi Burrow, 
646.) a letter, though intercepted, may be an overt-act o€ 
treafon ; and (per Lord Mansfield) one, dated at Twicken- 
ham, is an overt-act in Mtddlefex ;— ^and if in Jackfon's 
cafe, (tried in the King's Bench here,) a letter written in 
Bublin, and found in the General Poft-office of that crtjr, 
was held to be an overt-act of treafon there,-— by inevitable 
analogy, a libel, put into the Dublin I\)ft->q£ce, is there 
'fuhUfiieii Aor le& publlfhed* if dt;Uvf;red to any perfgyn 
there* Indeed Comyn^'s Digeft, title Libel, Publicatio;Qf» 
B. I*, pats the matter beyond contrQverfy* 

It k np anfwer, to allege, (nor am I called on to deny,) 
-that if an offender £ent a libel tp J^ndoo, , to be publi(hedr 
. it might be hij a(Ct in that cityj if the publication took pliK» 
tjxere: (ift Strange, 77.) 

It is fufficient for my purpofe, that the writing and fend- 
ing amounted to a publication in Ireland ; fo tliat, though 
' 4this jlatute were never paffed, tbe writer nefd not ffiaps 
funijhamnt ; confcquently that his caie, not fon^Lng witluii 
the mifchief which is recited, does not require the remedy 
which is prefcribed ; — ^and that it would be as unneceffary, 
as it might be unconflitutional, to drag a perfon, agaiiul 
whom fuch an accufation was preferred, — to a diftant tri- 
t>unal, — where the effential act of publication by him could 
not be alleged really and de facto, but merely by conftructioa 
of law to have taken place ; — where no witneffes, compe-^ 
tent to exculpate him, could be found ;-^and where he coul4 
not, l^y means of comjpulfory procefs, collect any* 

Such a conftrnflion of the ftatute would not only, at the 
expence of the pergonal liberty of the fubjeiS, give a (per- 
haps vindiSive) profecuter de6iio j^iy^^bat might counte-^ 
nance his making choice of that tribunal, where the perjRni . 
accttfed would have the leaft chance of a fair trials 

To fuppofe the poffibility of malice, which might lead to 
barfti and oppreffive proceedings, on the part ^a^profe- 
<utor for libely i»not to indulge in any tonje^ttr^ iMifanc* 
tioned by the law* ' . 



On tb€ contrary, ilbel was held a public offence at tfee 
common law, for the very purpofe of turning into. a gentler 
and.nioj'e innoxious channel, that defi re of vengeance, whkli 
the fame law afcribed to thofe, whp found their reputations 
fported with. (4th Bac. Abr. tit. Libel, p. 449, and the 
authorities there cited.) 

Again, that fending a libel is a publifluqgy at the places 
from which it is fent, may be inferred frpm hence, that not 
only he who publiflies (in the ordinary fenfe,) — hut he who 
procures another to do fo, is guilty of the publication. 
(Com. Digeft, tit'. Libel, Publicationr B. i.) 

And if guilty, he muft be fo, where he perpetrated this aet 
of procurement r. though he may, by conftruftion of law, be 
«alfo guilty of the fame elfewherc. (4th Bac.- Abr. 458; 
Snd tiie cafes cited in the margent.) 

But what is faid by my Lord Cijke, feems to put the 
niatter beyond doubt ;[ and to afcertain that the writing and 
fending of a libel, conftitute a publifhiflg in the place, where 
thofe two a6ls are done. He fayfe that if one finds a libeF, 
which concerns a public perfon, • he ought to deliver it to a 
magiftrate, in order that the libeller may be punifhed. 

« 

Now, if the author had not publilhcdj he would not be a 
libeller. (Com. Digeft, tit. Libel, Libeller, C. r.) 

But, in the cafe fuppofed by Coke, he has no otherwife 
fuili/hedy than by fending a libel which has been intercepted. 
Therefore writing aind fending muft amount to publication, 
at the place fron) which the libel is fent. 

3e thi^ however as it may, it appears by affidavit, that of 
this alleged libel, ihere occurred in Ireland that vernacular 
fort .of publication, which confifts in the difperfion of 
printed copies. . t 

And the cafes colle61ed in 3d Bac Abr. tit. Habeas 
Corpus, page 13, and in 2d Hawkins, ch. 15, prove that of 
thef^ documents, as they do not contradi6l the return, we 
may take notice* 

Therefore, even thofe "rho drflent from my application of 
thc^authprities which I have cited, muft admit that there has 
been.a Qonfuromation of the offence in Ireland ; and confe- 
^ijcntiy.thdl the offender is punilhable here. . 

♦ Tlusi 



• Th-is wiifideraHon ought, at once, to exempt bis cafe 
from the prefent ilatute« For the mil'chief, to which k 
profefRs to apply a reoieciy, is that of oflences often re- 
jSaaining unpuhiflKjd : — ^and as well on principles pf right 
reafan, as in favorem libertatLs, we muft conftroc thefeex- 
preflions to defcribe the mifchief of offences remaining un- 
punilTied altogether* The objcjft of the Legiflature muji 
Ij^ve been to guard agaiuil //>^<i/ impunity, or inadequut^ 
jjunifhment ; — which would not occur, where the party 19 
liable in Irelandj, to the pepalties of his ojOfeficCf 

As to there, having bee-n pubUcatjons in different place^^ 
they all how^vej-.^qwed irqm a Jingle afl; the e>«(^ writing, • 
and p«cf fendjng forth the fcandail;-— and to punifh thi^ 
guthor in London, would be, by aftuteneis and technical 
refinement, to inflicft a double punifhnjent for a -finglc 
crime ; and fuppofe two public Juflices within the united 
JRealm, initcad 01 o^c^ ' - 

The writing and fending ai>B the fundamenta} and radical 
effence ; from' which, and not from any pretended repeti- 
tions of it, all the' confequences have arifen ' Therefore 
Ireland having been tKe fceiie of this offence, is emphatically 
f-he proper fceiie for profecution. 

In a word, if the Prifoner wrote the libel, he muft have 
done fo where he was. If this can be proved againft him, 
Ke may be punifhed here. If it cannot, there is no evidence 
^f his publifliirig in England. Therefore, he is ptinifliabk 
in Ireland- ; or he is not puiiifhable at all. ' 

TJie Jtxth recital, in the preapble to the third feflion, i^ 
ijie want of ^Ji^cij^nt pVovifion, bjj the laws (recognizing 
thejr diftin6tnels,.) of Great Britain and Ireland refpec- 
tjvely, for appre];^endipg /^cA offenders; and tranfmitting 
them to'that part 6f the United Kingdom, in which thei^: 
offences w(;re committed. 

• This recital fuggef^s to mc the Collow»ng obfervations. 

ifl That no law is requifite for tranfmitting an ofTender* 
to t fit' ifland in >yhich his trefpafs w^s con/j/ruditveIycx>m^ 
mitted ; when he may be puniilied in that ifland in which f 
it was a^mlfy perpetrated; >And this A<51 need not be fp 
ronftrued, as to fupply what was not- wanttdt •. " • 



idly* Tliat the wor^ " a^^H ojind^fs"' aftf rfftrtatre f 
and mean thofe^i^ife/tf j, who had j*3ft been fpecified as tb# 
objects of th« law* The words may be ^Ifo properly re- 
ferred to the clafs of " Felo^ t^ MuUfi^s^" already 
noticed ki the fame preamble l and to which I do not ^n- 
eeive petty trefpafiera to l^ong. 

Indeed if perfon4 gpilty of torts or tnildcineahors hp 
thalefactors, it can only be be^anfe this lattet word is 
isomen f^en^rdlissitnum* But if fo, it includes felons : aiK| 
the laft mentioned term niuft be rejected z% fupeifluous, 
t>y thofe w^o woa]d extend this kpt to mildeqfieanQrf* 

On the cdfttrary, compatibly witl^ py cpnfri-uftion, 
tttdrf trord may be fignificant. Felons and Other malefac-* 
fors flftay mean perfous {laving q^mrm^tted feldnres/ att aHoi 
(Aotmia. Malcfatlor may, for aught I know, or bare been 
^le to difcover, have a precife and technical itteaning in 
the Scottifli law. Even if it have not, its introduction: 
into the Act from which it has been tran&tibed into, 
the prefent one^ might be iMceiTary and ufefiiK That 
Ira^ an A6t pf regulation between England tfnd Scot? 
landi and there may be, and I bcUeve are offences^ 
atrocious and capital by the ^ottifh law^ which yet ai:^ 
nol felonies : \{ indeed the tprm felox\ be at all known iiki 
that .code. 

9 

3at9 3dly. a Afgg<;ift^on df greater weight is this; that 
'^\^U we extend the operation of the Act before us to, 
iqifdemeanors, the recital which I have jufi extracted wil^* 
'htfalfi'^ For it appears from the ilxteenth cl.aufe pf the 
Irtglifh Ilsibeas Corptis Act^ that perfon* charged witti 
(gapital ofll^nees had been theretofore tranfoiitt^^ frotn( 
England to this country: and the previous legality pf fucJi^ 
% practice, the Habeas Corpus Act m^y be tiSru^nt lo tt^ 
<ogrii;?p. J^i leaft, it fanctions a contintiance ofthe nfagc; 
Thus before the^exirtence. of the ftatute which w^e are in?' 
terpreting^ there WAd proviiipn for the tranfmi|Cai of 
capital panders. 

. But this would be fo far from rendering the recital fa^fe^ 
that the paragraph would be more untri^e, if if ^ted th^. 
law to have provided v^i^mtHhf^ whete ill fact the laifi 
liad not provided fl ail. 
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'I NThen were the antepedeot proviCoii$ fiifficiwat ? for if 
pta, the recital befoi-e us will be fatisfied; though w^ 
(ho.oki not extend tln^ Act to the cafe ef iciiidemeanor^.— v 
I conceive them to Have been infi^cienU 

Fcrr^ lit. untii'tbe recent ft^tuie pafied^ if the Govem^^ 
inent of the conntry where the offender j»a$^ migh^ tranf- 
yooit him^ at leaft nbn conftat that the Goveinment of tfa4 
/country where' be $^ nofy could f^nd to f^ch him. T|)ui 
iFar then the exifti^g lawsM^rc infuffijcient. Th^ pireambib 
jb'jUly recites the infufficiency; ^nd the c|}actin|; claufei 
proceed tp fupply the defect, 

^dly^ iTfe f>ractice of tranfmitting capital ofienders, from 
' Great Britain' and Ireland, reciprocally to e?ach otber^ wat 
a nfage, bc^weei^ thofe diftinct and independei^t coun« 
fries, lefs referable to their municipal co^es, than to their 
'political vconnexions, apd thie comitaa geiitiuA3; pr X^wof 
JNTationts, 

The offender was tranfmitted, not under the Arrant ojf 
^ magiilrate, but of a Miniiler of the Executivic, viz^ the 
•Siecretaiy : and this warrant w^ executed, pot by a peaco 
officer,™ but by anotjier inferior Icrvant of the ft?ite, vi^» 
jt King's Meffenger* 

Therefore the Habeas Corpus Act, in permitttpg fucJi 
proceedings, rather tolerated fo much of the \9m9 of na- 
f Ions, than ftrH:tljr enactejl the pfage^ as |i breach of the 
fnunicipal cod^i* 

Let me add, that ftill fefs does }t directly, or by in? 
^¥itable conftruction, re^gnize the piiEVJpu^ legit;-' 
macy of fuch a practice. 

It is <loubtfiil, qX iJifiUaJ^y whetji^r }t does not rathiJy 
confer a new, than acknowledge a precedent Ic^al author' 
rity. "Without deciding on their previous legality, it 
fanctions a few innocent Ufages, hy jtmy of exception ;— ri^ 
whllA it prohibits the continuance of fuch^ as were danrr 
gerous apd oppreffive. 

At all events, that juftly celebrated ftatute does not em- 
power majjift rates to i^ue, nor peace officers to execute, 
warrants for apprehendipg or tranfmitting capital offendr 
fjs- It 09CS npt confer, ofi any perlbn^ a right of-de? 

man^ine 



'ftiahding fuch a prpcefe, ex ddito jufti'iia. It does npf 
^uthprizc to ferid ibv the ctilprit, from the place where h^' 
if not i but only'to remoye him from the place in which h 
is. Therefore, thdUgh' we (hauld reftricl the operation of 
tbe prelent' ftStijte to fuch majora criminUy ftill .the recital 
ivhich it contains, might be ftrifljy true ;— ^hat the prpvw 
'fiofliSDrthe law were infufficient in thjs rcfpeft.-r-Kay, 
the iecital might be true, thopgb the Jrifh Habeas Corpus 
h^ contained a daufe, parallel (mutatis mutandisj to th« 
li^teejiib of.lhe JBngHtb ;. which, howeyer, }t may be highly 
material to obferve, is not the cafe. 

: Indeed^ that previoufly to the Aft of the 31ft Car. IL 
that legal power did not cxift, which, ipi the cafe cJf felp- 
nies, I admit the prcfent Act to give, appear^ from re-^- 
ports pf cqunl authority. wijb apy wjjich hjive been pub- 
iifl^d lince : I .mean thofe pf Sir Edyvard Coke ; a^fj 
advert to the cafe of the Lord Sanchar. There,. Robert. 
Carliel, the . frindpal klon^ (and he was a murderer,) 
having'efcapcd to Scotland,- my Lord Coke ' exprefsly lays 
|t down, that *• it was impoffible by legal procefs*' (of 
the Englifh law) " to apprehend the body of CarlieL 
»^ being in Scotland.*' • 

What did the King dp ? 

In the firft place, to ufq the language of this moft ccIct 

brated of our reporters, *^ heconfulted" (as was right fpr 

the Executive to do) '^ with his Judges f* and from their 

authoritative opinion be found, that ** if this fail fliould 

. «f be left to the ordinary proceedings of the law, Carliel, 

*• ihi assassin^ could iaot Be takft.'* ** 

• ..t 

In the fecQnd place^ h^ had, with the beft intentions, 

nhd for a ufeful purpofe, recourfe to the exertion of one 

of tliolc extraordinary fr^r ogal Ives, , the too ftrained and 

frequent exercife of which, ^cruelly taken advantage of, 

by the encroaching Commons,) tended to bring his unfor-»* 

tunate foti and fuccefibr to the block. 

He ifftied' his royal ** Froclamation ;" and, to refume 
the words of my Lord Coke, the aflailin '* was taken; not 
*' by nny common power ;—* but by me^ns of his Majefty*^ 
<« joyal and abjhiuie power only*'* . ^ 
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. ^**rhe Bririlh' Conftitution was^as yet- unfettled. *Th« 
lEnglilh Government had not yet learned, what the Iriih 
Nation, I hope, never will forget ; — what,, fo long as it U 
pronounced from the Bench of Juftice, need not be taught 
amidft the clafh of arms,— that in a free country, the ah*- 
Joluie power of an executive is unknown. 

The cafe which I have been citing, is in the Reports; 
|)art IX. volV. pages 120 and lai. 

The feventh and laft recital of the preamble to the third 
feft'ion is, that the enactments which there follow, are for 
remedy of the mifchiefs precedently enumerated. Thcre^ 
fore, (unlefs thefe enactments be cogently cxprefs,) to no 
cafe which does not come within the mifchief, fliouH the 
xemedy, (to the invafion of a fubje&'s liberty) be applied. 

Thus what I have been urging will amount to this; that 
the ena^ing parts of the fourth fefiion, do not necessarily 
ex vi terminorum, or frohahly from the context, apply to 
the circiimftances before us ; while the recitals of that, 
and of the preceding claufe, inftead of embracing., will 
exclude the Prifoner*s cafe. 

I have not been contending, that the enaftments of a 
ftatute niuft be ftriflly commenfurate with its preamble- 
On the contrary, they may be, and are often, more ex ten- 
five. I merely hold, that where thefe latter are not ex- 
plicit, we may refort to the preamble to explain them. 
Where the Legiflatuve recites a mifcliief, and provides a 
remedy, the frefumpUon is, that a cafe not within the evily 
is not within the cure. Stabitur huic praefumptioni, donee 
probetur in contrarium ;— and to rebut ity the ena6iing 
tirords muft be exprefs. Befides, the conftruflion which 
I am rcfifting here, would not fo properly exte^id the 
cnaflments beyond the preamble, as render them incon- 
gruous and inconsistent with it. The preamble having re- 
cited the mifchief of impunity arifihg from efcape, — reme- 
dies it, (fay my opponents,) by providing for a cafe where 
there is neither impunity, nor efcape. And perhaps the' 
cafe of the infamous Rynwick Williams, cited in the third 
edition of Leach, and alfo in Bail's Crown Law, might go 
to (hew that I h^ve given too great efficacy to the ena6t« 
ing claufes of a ftatute : that thefe are liable to more con-** 
troul from the preamble, than I have fuppofed i — and that 

tfat 
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ttift Ictteff erf a ftatnte (however plain,) fliall net prcVail 
tgainA its fpirit and general intent. 

The determinatioo o£ the IriQi Jud|e3> with r^rd to 
ibe White Boy A&i goes alfp to efi^blifb the fame fubor-> 
dination > of letter to fpirit ^ exprefton to ititeat. • 

But did the 5miffionj to infert a.Tedtal wbicb ihould 
include the Prifoner's cafe^ arife from inadvertence, or 
precipitation i 

' It would be difrefpe^tful to Parliasaent to fuppofe, that 
ihey could hurry over an A£l of fuch ioiportalice as the 
prefentj abounding Miritb pcfi'plexing and flovenly omii^ 
£oii$* 

On the contrary^ the preamble to the third £ect»qn^. 
«phich feems accurately drawn, ilates the cafe of an ffcspei^ 
and nothing morf i — ^being in this rcfpe^ even more con* 
fined than the introduction to the firft daufe. 

Nor if, to meet the cafe of an efcape^ the Legiflature 
made peculiarly harlh and vigorous provifions^ (trenching 
on the ordinary rights and privileges of the fubjcct,) would 
it do any thing wholly novel and unprecedented* At' leaft 
it would attempt nothing fo unufual, as ^ conftrudtioo 
embracing the pi'efent cafe, mufi aocompUfh* 

Accordingly we learn from .Sir William BlackAo^e> 
(4th Com. ^98.) that *' fuch as being committed for fe- 
•* lony, have broken prifon, may not be admitted to bail : 
•* becaufe this efcape not only carries with it a prefumption 
** of their guilt, but is alfo fuperadding one crime to 
« another*" ' 

The fame dodrine may be found in 2d IniUt. 188 ; andt 
Hale's Pleas of the Crown, io2. 

' Then whether is it more likely, 

Firjly that the Legiflature adverted to cafes of an a^u;^! 
and de faflo prefei^ce in England, — the commiffion of a 
Clime there, — and a real or prefumptive efcape from 
thence ?*--and that the Act was intended to nullify this ef-* 
cape, — ^and by fruftrating its effe6lj^ to prevent the total 
impunity of the flying offender ? 

Or 
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Of ftcmMjf diat they had in contemplation a merely 
tcnflruBive prcfence and guilt in England, — by a perfoA 
who really committed^ and was refponlible fbr^ the offence 
elfe-whereP-^^tki thus that their objeft was; not to guai*d' 
againA a defiance* of the law ; but to enhance and mul- 
tiply penalties for the fame offence ; — until the vi^im, with • 
xnore reafon than the firft-born offenderi , might exclaim 
t\aX his. p^nilhme&t was greater th^n he could bear ? 

To return,-— It may not further be imprdpcr to re^- 
mat-k, that the marginal abftraSs correfpond with the con-^ 
ftruftion which I am giving to this ftatute. And indeed 
-whether I argue from thefc, from the text, or from the 
tirie,— lam difi)ofed to pronounce, that Judge Johnson's 
cafe, not falling within the mifchiifs which are recited^ 
cannot come within the remedy which is prefcribcd. 

. Butthougl)} until he be found guilty, the innocence oC 
every man is prcfumcd, yet this A^ does not provide the 
^{farty acculed with means of compelling the attendance of 
v^itncffe^, to nlake this innocence appear. 

Was thf^.aHb one of tbofe fnofula, qua^ tHcuriafifdtt P a^ 
merely c^areleisy giddy, and forgetful omiffion ? — No* It 
isinotoijMt lo^ tobe fubjeft to a Legiflature, whidi could 
thus negligently trifle with thofe liberties and rights, in 
afferting which, fo much valuaUe blood has been qfiea 
fhed !-)--0n the .contrary^ the omiifionf to fecui;e to perlbns 
fitua^ted like judge Johnson, the means of a £ur trialt 
aad ^ full defence, rather juftiiks niy concli^on, that 
Parliament did not mean to extend their ftatute to his 
cafe» , . . . , . 

JFhere the offence was really, if at all committed, ihcri 
the mofl material witnefiea ai*e likely to be found : fo that in 
the cafe of migration, that procefs might not be neceQary^ 
which tbisAct. omiuto give. Therefore to cafes of migra^ 
tioh the Act was intend^ to apply. •. 

But, (to recur parenthetically tb af fbmier topic,) it may 
b^ faid, that if " rejide", be cdnftrucd (quoad mi&lemeanorsjf 
to mean a relidence ^nfuing^pn an antecedent. removal oi* 
efcape, it muft in capital.cafes alfo iignify the fame. Admit- 
ted. And where is the mifchief that will enfue? , If the 
fi^pn perpetrated the act in England, and thence efcaped to 

Y Iieland, 
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Iceland; be perhaps, mlgbt go unpunifhed, if it w;ere not fi>r 
the. 44th 01 the King* But if at tlie tioie of the oSience 
committed he was reddent in Ireland, he muft have perpe^ 
trated it there ; and could there be puniflied for it. 

Aifd eren thbugh his offence were acceiforiarl to a prin^ 
cipal Clime committed in England, ftill he ought to be pu-^' 
jfiifhed in Irelanfd ; under the fpirit of the ftatttte of tbtf 
2d and 3d of Edward VI* ch. 24; which whilft it altered 
t^e cpmmon law, attended to the Conftitution; and di- 
redled that accellbrial offences ftiould be tried iu the county 
in which they were committed. — ^A fortfori^ ought the of- 
fender to be tried here^ where h6 is n6t charged with having 
been accefibry to a crime perpetrated in the neighbouring 
ifland; but is accufed of a fpedes of o&nce which doei» 
hot admit of accomplices; and where if culpable^ he mufll 
be a principal^ and have confummated his guilt in IrelandT. 

But, again, this ftatutd dots hot pror^de ih6 means of. 
^ving bail in Ireland* Need I prov^ that this was an in- 
diipenfably neceffary provifioh?— ^Could an Irifii md^i- 
ftrate, without the fpecial authority of an Act of Parka- 
iiient, take bail in a matter not within his jurifdidioh ? 
and on a charge which he is not bound to know to be bail<« 
able, by the Engjilh or Scortim law ? How, or to whdrt^ 
would fuch a recognisance bind the party ? By what zSUf, 
or what omiffions, could he foi*feit it in this cotrhtry } Of 
what Court in Ireland would it be a retford? How could 
Englifli or IrifK greeft wax, or Scotch proceis iflue, to 
kvy the amount of this fliadowy obligation, not to be 
amongft the rolls of any Britifl> dr Irifli court ?— \Vhat 
fliould prevent the pleading nul tiel record^ to any attempt- 
ed cftrcat of fuch a recognizance ? 

Where the arreft is under the tvarrant of a BfitMh magi-' 
ftrate, the takine bail in this country by an irifh Jtidge, = 
would be a delunve and nugatory proceMing; fubflantial'iy 
equivalent to an unqualiBed dilchargei . 

Indeed thiaf part of the cafe appears to toe to be fo plain, 
that to dwell longer on it might feem un'neceffary, if it 
vt'cre not that I have heard it eonfidently argued ; and that 
the opinion which I have formed upon the pointy feems 
at once capable of being incohtruvertibly maintained ; and 
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lK>. be ftcarly conclufive on the . true cooftruAign of thi^. 
ftatute. 

X therefore would aflc ^rhat is a recognizance ? 

Blackftone anfwtrs that *^ it is an obligatipn of record; 
"•• which a man enters into before fomt ^eourt ofrecprd^ qx 
^^ magiftrate^ dttly atUhorizedJ' (td Com. 341 •)] 

I fhonld proceed to inquire >vfaethe7 an obligation^ enr 
Jtered into be^Dre a court of record in one counti-y, the|reby 
becomes z^ Qbligatj[04 of r^cof^d in anoftt^r? 

• 

^'^ Firfl, if it do not, the definition which we have juft exr 
tl'sift^ from 31ackfion^> will {lot be fatisfi^. A pretend* 
'ed recognizance, entered into before an Irifh court, will 
not be an obligation of record in England. In other words^ 
it will be no recognizance there at all ; nor bif^ding as fuch^ 
M the fuppofed cognizor. 

3ut fecondJyy if a recognizance entered into before ai^ 
Irifh (that is to fay, jun(iicaliy, a foreign) court, be an 
obligation of record in England, then either fuch recogniz* 
ance ts of mor,e efficacy than the judgment of an Irifli 
court ; or this latter will ^9 create tin obligatipn of r^s^or^ 
in England? 

. Then in ai^ a^ion brought in England, on a foreign jydg 

3 lent, the declaration migiit conclude frout patet fir recorj 
um: the defendant might plead nul tiel record; and on fucl^ 
a jiklgment^ /;2i^^iVtfif{^ tf^um^/ would not liel • 

But on the con^r^ry, the. cafe pf Walker v* Witter (ift 
, Douglas^ afcertain^ that proiit patet per recordum woul^ 
^ rejected as an imprpper cpncluHpn ; apd that the plea of 
ii)il tiel r^cpr^ wpi^l^d be ^.qiially {mprbper. Fpr botli con^f 
clufipn ^nd plpi woul^ evrgneoufly it^ply^ th^t ^ foreigg 
judgment w^ 4 rea;[rd of a cbp^rt in W^ftmjn|lert 

And the «afe of Bowleg v. Bradfhaw, cited in the notes, 
jprpyes, if ne^effgry, that a j[<idgi|[ient pf the Irilli £xcbe«» 
quer is'np $n^ijfi record ; but a mere fimple contraft |^ 001 
which indebitatus a^ump|it piay thej^e bf brou^ht^ 

Thus the words <f a recognizance entered into, before a 
*5 (Court of rec})rd"-^mcan entered into befpre a ^ourt of 
record, in ih^ country, in which it hi/fd!s : and othcf jvife it if 
|jp recognizance. 
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•* "A rccogniiancc,*^ lays Blackftone; " is «i obligatieU 
*« cjf record." . ^ 

It muft be & : for the King can only take by matter of 
Record. 

In England he takes by matter of record there : in Irev 
land by matter of record in this latter country, 

.. ^* A recognizance," continues Blackftone,, '^ is not wit- 
**.nfffed by the party's feal.** . %d Com, 341.) 

And why? Becaufe it derives its autbentidty fropa a 
Jiigher-foqixre... 

♦* It is witncffcd only by the record of the court/' (n>«l-!l 

Jn other words, patet per recordum : — and j^as Lord 

^Mansfield expreffes himfelf, in the cafe of Walker v. Witl3?r>) 

*' implicit faith is giYcn to fuch recprd." \ 

But his. Lord(hip adds, that 5* the record . of a fbrcigii 
^* court is clearly not that fort of record, \o which impjicvt 
** faith .is given by the courts of Weftmiiifter Hall ;" fub- 
joining that ^* the diflSculty had arifen, from not filing ac- 
** curately what a court of record is, h^t thf eye of the lazy. 
*^ That defcription is confined properly, to certain courts 
**. in England. Foreign courts have not that privilege.'- 

^ j?^ // rememhfred — is a common initial injunction pf 
records. But lex nprainem cpgit ad impoff^nlia; audit 
;w:ould be impracticable to reix^mber >i^hat never had beei^ 
known. 

Yet thofe who contend that a man may commit a crime in 
a country which he has never feen ; may ifly from thence* to 
another, where he has refided from his' birth :' and when 
bvertaflcen, be brought bach to that which he never quitted } 
— thofe I muft Jidmit to be confiftent with themfelves, when 
they hold that his recognisance maybe a record of a courtj^ 
in which it never was acknowledged or enrollftl. > 

But " a recognizance is ifh' obligatiph of record, either 
**. entered into before fome coUrtpf record, (being there 
taken by its olEcer) or before amagiftrate, ifw/j' authorizedy 
»-^and certified to {he court." (zd Bl. Com. z^ t.) 

But if the court of record intended, be an Englifh court, 
can we fuppofe that, by the word ** magiftratC;^!' a foreign 
j^agiftratejs meant ? 

An 



«c 

4kl 



^f An Ii*t(h-iu6ice o/jtbe pe^qe U no fnagiftrate in £nglaxk|. 
be caanot without tranfgvieiring t{ie law, prcfiune to ^- 
eicife there, the moil iniigni6cant onagiAerial funSions. 

Will a reco£ni2ance> oftenfibly entered into before him 
inrho is.nQ paagiibrate, iatisify the definition of an obi igatio<i 
joi record* entered into before one \)^ho is a magiftrate i . 

'' Shall he. who dare ^ot attempt the Ipweft, accompliA 
*5pn€ of the highefi ads of pagiilracy ? or fhall a perfon be- 
fore him J — that is to fayc^n^m nan yudice^ — bind himfclf 
^' of record, and beeftopped forever, from contradi^ing or 
evading the oWigijtioh ? 

Shall the EnglifH authority, which fuch a roan could not: 
cxercife in Englai^d, flow to him from the circumftances of 
Tils being out ^ Ef^!anet?-^0r ihall an aft, performed bc-p 
dfore an obfcure Irifn juftLce of the pe^ce, be of I'ecord in 
.'England, when it would i^ot be fo^ however iblemnlyexe^ 
l^ated before any of the Kitig^s fupedor courts in Ireland ? 

I fay would riot be fo. For I hold that the independenc^e 
' ^i^f&e King's ijuperipr courts in Irdand, acquired in 1782, 

has not l^n theoretically forfeited by the Union ;— and 
* that the Kipg*s Bench itr this country, )s not minifierial, or 

iubordinate to that of En^^xnd^ 

< I do not deny that, if dufy dUlhariui^ an Iriih niagillrate 
oiay take aad tranfmit a recognizance to England i Xo that 
-it flidl become > an obligation of record in that country. I 
merely infift, that towards warranting any fjich proceeding, 
^n authority by f^^tute muft be given ;-<^and that none fucM 
^« confei:red by the ^atute npw before ySf 

A Nor does fbis fccm to have been an ovrrfight on the part 
pf ttie Legiflature. They omitted to give. this authw ity by 
the third and fourth fe^ions, Kecaufe it was not wanted: 
thofe claufes b<ing> confined to unbailable oflences> and to 
x:afes of jefc^pe* 

Where they chofe to confer iiich power, they have ex- 
•prefslydone fo. J mean by the firiifeftion of this flatutc^ 
wtiere it is fpeci^lly provided that the end9i*ling juAice 
fliall t^ke'bsUl; and deliver the recognizance to the ^cour- 
jltable f— who is require^- to receive y and tranfmit the fame, 
to the clerk of the crown of the place where the offender is 

to 
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10 appear . and it is farther (and not fuperfluoofly) ena^^ 
td, that fi^ch recojgnizai^ce fiiall be ^bodj and effectual in 
law. 

Thus tl}e L^iflatur^ h^ eyrpe^f bf the provifions of 
this firft fedion) what Law and Reafon had both flieira 
before^*— namely that, without the interpolition of Parlia- 
iaeQt> be who has no jurjfidiAion pver the offence^ cannot 
^ail the o^iend^r : that be who cannot commit apothcr to 
prifon^ is equally incompetent to deliver him to the cuftoc^ 
of, fureties : but that an enading ftatute is indtfpcnfably ner 
cefTary, towards enabling him to take> of to tranfmit a re^ 
cognizance ; and towards re^pirinc tbofe to whQi^ it i^ 
frinfoiittcd^ to rcffiye }t* 

The I^egifl^ture, I fay, appears ip have flecicfed tbp 

Soeftion, in providing, by the tirft feSipn, that where pf- 
^nces are bsiilable, the ^ndorflng pr other magiftr^te may 
take bail ; 4 pi ovifiqa which would be fiiperfluouSj if witl\* 
^ut it the accufjpd wprf ei^titled to eive bail before him. 

Bat the prpvifipQ pf this firjl iedion does more than 
ftfcertain the incompetence of the magiftrate, (iinlejs under 
theautliority oi*its ena^lmeiits,) tp takcihail-r'It ^evi^ the 
attention of Parliament to th^ privile^e^ pf the iiibjefl. 

If tben> towanb piaUing an Irifh court, pr m^iftrate^ to 
take hail» ii^ a cafe of miidemeanori drcttinftanced like thp 
pre|ent» it were neceftary tt^at the Aft ftipul(l co^itain 9 
ehufe, empoveriag fp to dojr^an we a^il^ to ii^advevn 
tence^ tM ^ (iiclt cliiu^ if to be fpand i 

I have hean} this hinted ;— -and that it is propofed to 
bare the Ad amended in this refped.— That wouM indeed 
be a ferious amendment* whole operatk)n was to remove-r 
itot ^ partial and temporary {}ifp^nfioA pf the Habeas Cprr 
pus a£l ; but rather its tqtal and ab(6|utc repeaU 

The hint has been attributed, with I know not what 
foundation^ tq a high' and fefpeAabte law offifer of the 
.Crown, who from the commencement of t}iis momento^ 
difcuflion to the prefent time, though the proiecution be 
avowedly a Aate one, has not once favoured us with his ai{l 
pr prefence ^— fo that I have had no opportunity of ipoptr 
U^g With him the fubjeft of this alleged iiwuuatiou. 

Indc^ft 



Jndeed bU aUence was the more to be regretted^ becaof<i 
^e delicacy of Mr. Solicitor 'General's fituation,-^iaidhim<* 
ielf to be (what he maft allow nteto expreis my forrow that 
be ever fliould beO an otged of aggreffion in the preient 
iibely-^^bot neceflarily deprived us of bis truly valuable 
CDunfeU 

It is net alleged that the Attorney General Is indifpofed* 
It cannot be alleged that he has been ot^apled by buiinefs of 
greater impt>ttance than this before us; nor aflerted that 
Ub has given up a queftion, argued with fo mud> ability and 
Candour by the Prime Seijeant x >^and ftill lels can it be con- 
ttod^i that^-aware of a difierence of opinion on th^ Bencfa^ 
«^h^ h^ come fbrWahl to r^diorc my difficulties, abd bring 
mt over to his iidei 

j^ut why he has been away, I am perfgaded the Attorney 
Qeneral could himfelf moft fati3fa6)orily explain ;*— anH 
could reconcile his abfence with a ftri6l and honorable ob* 
ftrvance of the duties of his flatidn ; — a becoming and me- 
rited refpdfk for the Court of Exchequer ;— ^ahd decent 
Tevbrence of cohfideration for a queiUon, deciding on the 
liberty of one of the Judges of the land; and involving the 
firft principles of that free Confiitution» which his Royal 
Mafter's coronation oath ha» pledged him to maintain. 

Ofallthis I am aware; and think it likely that nothing 
but my own mifappreheniioh could prevent me from per- 
ceiving, without tne help of elplahation, a conliftency 
which may to others be apparent,— -betweeh the conduct 
which in this ini)at)ce he has purfued^ and th^ correA prin- 
ciples which he is in the habit of acting on. 

Meantime while performing a duty, which t owe to the 
importance of the queftion, and the dignity of the Court, 
by (Itruft, not indecoroufly or offelifiyely, tho;ugh with 
freedom;) animadverting on a feeming omiffion on the part 
of Mr. Attorney General, it is fuperauous to declare, that 
as 1 admire the talents, and profeffional knowledge of that 
Gentleman, fo/ in doubting whether on this occafion, he 
has been critically correal, I mean no diijpara^ement of his 
general charaAer or coriduA. Therefore m ^uftice to 
himfclf and me, I confidently .expect thit he will nvtbe 
fended. 

Nor* 
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i>yor will I fear Aat any thing wjiich I'may lave urged to 
4fav, can 1>e mifreprefented, or rcnttembered to my injury ^^ 
by other'*'. I ftall have rouzied no treacherous enefmy into-' 
aftfbn : arid even if I ftjoaM,— y^t khoWihg how fr^e the 
coQttfJ^is/in which FUve, I cannoifuppofc rtittt his hoftile 
aflivity would be fucccfeful. The free doftrines which V 
have maintained, I ftiould be forry to look od as too bold ; 
-^and ftillforrier to'confider as in any degree obfolete* 
Therefore in promulging them^ I eanaot tiik incurring the 
difpleafure of thofe conftitutiohat Minds, whijch have tbe^ 
guMJauce of the &tate« Npr, delicending from the Govcrn-». 
mcnt and Magnates^ to lower cirdes^ could the (worn: ene-- 
mies of flander* driktr the fword in iilen«e ; and, odia in 
IbngumjacienteSj vait with virulent, relentlefs, a^d linger- 
ing impatience^ an opportunity for dark^ caluitanious, and 
irrefiftible revenge. 

I know,all this., But though the reverfe were true, Goi 
forbid that this (bould deter mc from a firm performance of- 
my duty! or that I^.etnphaticaUy a fervant ^theConftitU'** 
lion, fhould betray my truA, in or4er to fcrecf my&lf from, 
danger! 

Though, inftead of Kviftg under the fr« Uonfthution of 
this realm, and the aild admlnUbration of 'LordHardwicke^*^ 
we were caft upon worfe governments, and more flayifl) 
times,; — yet God forbid that an Interpreter of thelaw (bould 
thereby be induced td treat the preient like a fide bar mo- 
tion ! or thai applying ordinaiy means to extraordinary, 
occaiions, he ftiould {rccze the energies, of his mind in thofe 
cold obfervances and common format, on whofe fettering^ 
power, Oppreffion too frequently^ and too fuccelsfully 
relics. 

God forbid that In a crifislike the.prefent, though Deaths 
or even Dilhonbur were to enfue* — I Ihould witS^hold my 
humble, yet ftvong (though fallible) opinion, that the con^ 
ftru<3ion againft which I am coirtCAding, could not prevaii> 
without endangering the liberties of my c;ountiy. .. 

I have wandered from my fubjeS ; but am notf afhamed 

of the digreflion. • '' 

, To return, — I never canaflent to an hypothefis, (aiciIbeiL 
perhaps falfcly, to a law officer of the Cr6wn>) which wbuM 

caft 
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caft an unmerited imputation on our Legiflalure : which 
might feem to bring a charge againft them, of forging chains 
iov an empire> through mere hurry and inadvertence ; and 
then tardily repairing the* mifchief they had done, — when 
one of the King's jodges had become the vi6lim of their 
precipitation. 

On the contrary I am bound, by my reverence for Par- 
liamenty to refcde them from charges which are deftitute of 
foundation ; and of which I Ihall always deny the truth :— 
fince iftrue, they might give birth to a train of zealot rights 
and duties, fo fierce and monftrous, that I, for my part^ 
Could not contemplate them without horror. 

♦ 

Nor would any future amendment, fuch as may have been 
fiiggefted, difparage Parliament, or refute the conftruflioQ 
for which I argue. On the contrary, when the Legiflature 
makes due provifion for giving bail, I (hall fuppofe them to 
intend, for the iirft time, to include, bailable offences : and 
when they fpedfically include mifdemeanors unattended 
with efcape,! (hall hold it right and conftitutional fo to do ; 
and that I have been erroneous in deriving any ill effefls 
from fuch inclulion. 

Or if the future ftatute were declaratory in its natikre, I 
fhould offer my arguments, my motives, my refpect^and my 
fallibility, as my atonement. 

In the mean time, with what ftrange inconfiftency might 
W0 tai the Legiflature, in fuppofing them regardful of the 
conftitutional rights of one fubject, who was to be put to no 
greater inconvenience, than that of being brought fiom one 
county to the next, — and utterly negligent, at the fame time, 
of the privileges of another, who after ha>^ng been con- ^ 

• ducted as a pnfoner, from one end of Ireland to the other, 

was then to be hurried beyond fea, to a diftant country, a 

• ftrange tribunal, and a foreign code ? 

But I have heard it faid, that bail may be given in Eng- 
land.-^That is to fay, after dragging a petty offender, from 
the remoteft corner of this country, acrofs the Channel- 
he is there permitted to foHc^t ftrangers to be refponiible for 
him, of whofe charaAer they know nothing. 

• It was' not amongft ftrangers, — but in the narrow and 
familiar circle of bis connexions and acquaintance, that 

^ the 
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the great Alfred, the illuftrious founder of our law, ^xpecf- 
«d a iFubject to find fureties for bis being amenable to juftice- 

In the oomparitively mviqipoi^taat cafe, of a proposed re- 
snoval from one cQiuit^ l<> ^pother, we find Patliament 
fcrupuloiifly attentive to the principle of law, that if bail 
C^ft b9 had, it fhall be taken on the very [pot were the arreft 
is qiade ; without obliging the accufed tp fet his foot witbtn? 
a gqali — ox even to go to an adjoining coanty> in which 
the Q^exice is alledged to have been committed. 

< C|iA we ini^ine that, in the i^Qtnparat>Iy more monyen* 
tous cafe of a pri^poied remov^al beyoml fea^ from one iflan^ 
to apother, the fame Legillature fliould at once lofe fight 
0f the privileges of a lubjecf, charged with a bailable 
pflenee ? 

Why then, in thi9 latter cafe, does the flatlite give no 
authority for taking bail upon the fpot, — and without re* 
moving the |^arty accufed ? 

I fhduld anfwefy becaufe in this part of the Act, Parlia- 
ment had not bailable offences in contemplation; — and 
therefore fiich a provifion would have been fuperfluous 
and in»pertiHe»l. 

1 am aware how niuch " abfiirdity" has been afcribed to 
the opinion, which exempts bailable offences from the ope- 
ration of this fcAion. I know tb»*^t has, with refpeflfiil 
irony, been propofed to help the Bpeotian i^telleil of the 
Irlfli Bench, by a fubAdiary claafe> enablir^g our Judges to 
underi^and plain Englifh; and ena£ling th^t the whole com- 
prifes all the parts. I know too that it has been exultingly 
enquired, how Parliament could have conveyed, more ex- 
plicitly than has been done> its intention of embracing cafes 
of mifdemeanor ? 'JT^e prid^ of this triumphant queftioo, 
a fimple anfwer ^411 put down ; viz. that by introducing 
this very word mifdemeanor^ the Legiflature would have 
been move explicit ; and have done away all doubt. 

Meantime agreeably to a conftructipn, by whicli in de- 
fiance of flippant ridicule, I ^abide, we may obferve that 
the preamble to the fitjl claufe, which extends to mifde- 
meanorS;^ adopts an expreflion, viz. *^ offertcesy' properly 
enough applicable to inferior tranfgreflions : — while that of 
the third lectioH treats of felonis and malefa6lors; and that 

of 
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1^ the Jhunb of pc^fons guilty, not of offences, but of 
primes : thu3 fuggefting^ that Criminal and MalefaSor are 
* fynonymous. 

Therefore what is to he done ? — For tfry?, a man arrcftcd 
for a bailable oflence, muft not be exiled from his country,, 
and caft into a foreign prifon ; under an hSt which cloe$ 
liot oi*der a committal Vi^ithout bail ; and in ccmbaTention 
iX the letter a'nd fpirft of the Hibeas Corpus law ; vi hicli 
has been jui^Iy adeemed a ct^def*^ and. fappleK&cBtal Magn% 
Charta. 

Bttjhcondfy, bdl c^tlnOt be tik*n h&f. Therefore the 
fConilitution maft be yiolated; or. the prifoner muft be 
jdifdharged. 

But, fay the Couhfel for the Crown, the proper time for 
bailing is, whej» the party {hall have appeared and pleaded; 

Here again the Habeas Corpps z& is repealed by icnpli* 
Ration : ajid this, not b^ the makers^ "but by the interpre- 
ters Qf the law. It is repealed, not by the legiflative, but 
py the judicial power. 

A party arrefl64 here^ fues out his Habeas Corpys.— 
The return (hews mm to ftand charged wish a merely bail- 
able offence ; and ^he A^, undet which tlie writ was iflued| 
idirefils t;hat hfy^ ftall be receiyed* — But Counfef for the 
Crown produce tlie 44th of the King ^ and fay, *^ yoU cah- 
f* not be difcBarged on bail here^ where you have been ap- 
^ prehended. \ ou tnuft go to England fn <hfe cujiody ; 
** there to appear and i>l^d ; and ff^hly^ (but very irnprii^ 
•< itfi/jK,) be bailed.'^ ' * / ^ 

I«et him who can, i^concile this doctni^ie with wh^t Judge 
Bhiekftone has laid down, 4tb Com. 297 ; that not only t^ 
refufe, but to '* pELA y to bail any perfon b^ilablf, is an 
f ' offence agai^ft the liberty of the fubje<ft ;— ' 

" Hrjly by the compion law :— /«y?W/jK) by th^ flatute of 
♦' Weftminfter ; and thirdly^ by tfie Habeas cqrp^s act*" 

Again, this being a penal Act, ftiould receive: a ftrict 
conftructioi| : an expofition in advancement, nQt ririlraint^ 
pf the perfpnal liberty of the fabject. 

The diftinction between penal and remedial ftatutes, is 
pot fo obvious as might at fir ft appear. On th^ contrary^ 



the fame Act often partakes of both defdrijp)tions ; and to 
diflfercnt parts of it, different rules of conftruction will* 
apply. 

It is faid that this Act merely renders perfons amenable 
tojuftice. 

But wehavefeen, that the conftruction which! am re- 
fifting would do more. It would turn inno<;ence to guilt ; 
and punifli, by retrofpection, the criminality which it thus 
created. 

3econdly, it may be a hardffaip, tp render perfons-ame- 
liable Q^ore than once, fpr fubftantially one offence : — and, 
amenable to the jurifdi3ion of that particular tribunal,^ 
which the j)rofecutor Ih^ll vcxatioufly think proper to 

Thirdly, even fuppofing the end to be remedial, yet if 
the means be penal, which the ftatute has'devifed for its 
attainment, me claufes which enadl thefe m^ansy (hould 
receive a ftridl conftrudlion. 

The expence, and irkfomepefs, and danger, and dif- 
grace, of a long imprifohment, and ignominious removal 
to a foreign 'country,~togeth'er ifpiih the difficulties, and 
aggravated cofts attending the party*^ defence of himfelf 
there,-,— are not thefe, I would afk my Bretferen, fo many 
penalties r 

And if we extend the third and iburth fection^ to the 
cafe of trivial mifdemeanors, may not thefe apaercements 
infli6l upon a perfon ultimately acquitted, a more tedious 
imprifonment, and heavier, fine, than could have enfued 
iipon conviction, if he had been tried at home ; fo as to 
leave thi^ abfolved vn'etch jiothing better to communicate* 
to an anxious and afflidefd family left behind, than was 
written by the gallant Francis, after the ruinous defeat at 
tavia^— •:/&r4 Vhonneur Unit eji fcrdtf* 

Shall we conftrue thefe claufes liberallyy (or perhaps I 
ihould fay illfieroiHyJ in order that fuch effefts may be let 
in ? Or can we fuppofe that Parliament intended to enaSa^ 
what appears to have been fo, obvioufly calculated to pro- 
duce them?. 

. It 



It is true that ** ignorantia Juris, juod quijqtu Uwtup 
^Jcircy neininem cxcufat."— But the code muft be jus, 
^uod teneor Jare\ or my unwitting tranfgreifion of it ix 
excufable. 

Now, what is the code with which I am bound to l?c 
acquainted ? That of the country which I inhabit — I am 
bound to know, and to obferve the laws, which afford me 
protedion ; and to which, in return for that protedion, I 
oi^re obedience. - 

If \ yifit Scotland, — while I am a fojourner there, I 
Ihall be prefumed to know, and muft at my peril difobey, 
tfie laws of that countiy, — ^to which in my turn I can en- 
force obedience from thofe who would tianfgrefs them, to 
my injury or diladyantage. 

But obferve the confequence of maintaining, that by an 
aft done in Ireland, where I am rcfident, and from which 
I do not ftir, I yet may incur jhe yepgeance of the Scot- 
tiih law* 

I write, and fend fome letters from Ireland to Scotland; 
the contents of which are neither libellous nor feditiousi 
apcording to the law, or adjudged cafes in Ireland.— The 
ad which I do, is a publication of thpfe writings: but (as 
tjiey are not criminal,) if: is ^n innocent a(^, under the 
<)iily law, wbich^ ¥^1^^ I cpntinue in Ireland, I am 

bound to kijow^ 

• ^ 

But fuppofe their import to be defamatory and fedi- 
tfous, by the Scottrfh law:-7a code of which I am igno- 
jant: and M'hich hitherto I have not thought it effential tp 
the fecurity pf my life or libjcrty, \o Hnpw» 

What then will follow, from the confiruflion againft 
which I am contending? Thie iaiomjcnt the letters are re- 
ceived in that couiitry, they are there fiAlifhed hy mj 
procurement. A Scotch magiftrate iffues his warrant; 
-vjrhlch an Irifli juftice complaifantly cndorfes, and executes 
againft me. I am hurried over, in unbailable cuftody, 
\o Scotland \ to be certainly convided by a majority jof 
jurors ; and to be tranf ported for an ad, which was an 
i/inocent oj?e, by the laws of thf country where it was| 
done. ' ' • . ' 
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This priviUgc of being tranfpQrt^ for a mifilenieanor, 
fonned no item in the lift of advantages, whicli wc were 
promifed by the Unioa. 

That Conftitution would bold wickedly incongruoiit^ 
dofirines, which (Kould fay, " you ftiaU be punKhed for 
'^ tranfgiefliag a }aw which you are not bound to know^ 
^' and within the (heltering influence ^f whidi you do not 
•*livc.'* 

It would be like holding that a blina man fhouid not ht 
pvefuroed to kn9W that he was on the brink of a precipice ; 
but if he fell and periihed, muii be copfidered as felo de 
& : or might be compared to refufing hiin the benefit of 
^ergy, becaufe he could uot read. ^ ' 

Counfel for the Crown indireftly admit the unrc^^bn- 
^lenefs and injuiHce of fuch a dodlnne. 

For the argument which they ufe, to reconcile the 
omiflion (ii? the 44th -of the King,)- to proridc for the 
party's giving bail where be is arrefted,— is the ignoriince 
imputed to the niagiftrates of that diilriA, of the code 
which the culprit is charged to have tr^nfgrefiTed. 

But why is this ignovarice imputed to theto ?— Becaufe 
it is hot the code under v^iich they live ; or confequeiitIy> 
with which they are bound to be acqu^inttd.—- Then 
whence comes the enlightening beam, which while it is 
denied to the magiftrate, illumir^ates the mind of the fup** 
pofed pffender ? 

• Shall igi^orance of the la\f of England, preclud<j the 
IrifJi magiftrate from taking bail, for what feems to be no 
inore tlian a mifdemeanor ?— ^And fhall not the lame igno- 
raiH:e protcA the Irifh fubjeft — ^from being committed to 
cjpdody, and dragged out uf his country, b^ a charge of 
having broken laws, ■ with which I^^ muft be prefum^d ta 
be equally unacquainted ? 

To returri,— while I remain beyond the Scottilh terri- 
tory» I am not bound to know its law ; and the prefu^n^tion 
^ould be, that I am unacquainted with it. Therefore tq 
hold me refpoufible to its provifions,' is to make me ^ 
wretched and an abjcft fiave^ fpr misery est servitusj nii 
Jus est vagum aut ificognitu^^^ 

Neither. 
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Keither Would tde exemptions for which I am contend* 
inp, expofe Scotland to being inundated with libels of 
Infli fabric— For though, the innocent offender efcape, the 
offence will not remain unpunifhed : • nor may it perhaps 
be here immateri^ to remark, that the recital contained 
in the ftatute, is not that the offender^ but the offence^ 
efirapes unpunifhed^ 

He who publiOies in Scotland, knowingly traiifgreSes a 
law, with which he is bound to be acqu&inted. Therefore, 
confiftently with legal principles, and with moral juftice, 
there may be infli6ted on A/m, a puniftiment which will 
vindicate the law ; — deter others from a repetition of the 
Jike offence;— and prevent a mifchief, which by the way 
is little likely to occur ; — and which (hough it were, it 
might be better to endure, than deprive millions of the 
King's fubjeAs, of their Liberties, and ConAitution* 

If the paper which was cqmpofed in Ireland, Were al- 
iQwabls by its laws, who could lament that this innocent 
^Itd inadvertent traitfgreffion of a foreign code, (hoald 
remain unpunifhed ? 

If, on the other hand, in writing it, the compofer tranf- 

?,r/efied the law of Ireland, he is there anfwerable, as a 
reeman (hould be, juri sibi cogi$ito; — and the cffeS of the 
conftrudion which I am refiAing, is not to obviate an 
impunity, which need not occur ; but to try and punifh a 
man by a law, under which he does not li ye. 

Though thefe ifiands be legiflatively united, they are 
juridically diftin^l. 

Their flatute law differs in many refpects : fome diffi- 
milarity is, for example, to be found in their criminal 
code; and efpecially in that branch of it, which relates to 
mifdemeanors. 

But what fay thofe, who maintain a conftriiction, differ- 
ent from mine ? • 

♦ . ., 

They muft fey this. 

" What we call a .libel, you wrote and publidied, (it la 
** true,) in Ireland. But by the fame act, fome copies 
** found their way into England and Scotland. So far as 
** you li^vebsen concerned, no doubt the publication wis 

^* but 
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^' bat a (ingle act. But look at it In tltis' mukiplykg itur* 
** ror, which we have manufactured out of the 44th of the 
" King, and you will find'it reflected into three oSences-; 
•* liable to three puniftimcnts ; and 

" Oiir gr^at revenge has stomach for them all." 

•* Thus you are at leaft three times as guilty, as you could 
** have been before the Union. 

« You cannot indeed, in the cafe of a capital felony,' 
•* have execution three times done upon you. But, in 
*' mifdemeanor, the courfe is cleir andeafy. It is a com- 
'^ mon fum in arithmetic. Afcertain what would be an 
" adequate punilhment for your offence, and this, multi- 
** plied by three, will give the.minimum of penalty, under 
** our conftruction of tlie prefent Act. — For example, in- 
" ftead of two years imprifonment, and a fine of 1000/. 
*' you fhall be imprifoned for lix years, and ^ay 3600/. 
*^ befides the irkfomenefe and heavy cofts of two long 
** jourhies, and a voyage beyond fea ; together with the 
** expences of the tvi^o trials de incremento, which the 
** Union, and 44th of the King, will have fecured you. 

** It is true that this conftruction not only repeals the 
*' maxim that pro eadem caufa nemo^ debet bis vexari, — 
*^ but may operate to punifli mi/demeanors, (even where, 
*' they do not amount to a breach of the peace,) by im- 
*' prifonment for life, and confifcation of all property, 
** real and perfonal, of the offender. Nay be may be 
** utterly ruined by an acquittal. But will not this tend 
** to prevent others from offending in the like manner ?" 

This preventive cfnd is certainly ^ good one. I fhould 
only doubt .whether \l might not be too dearly pur- 
chafed, by a furreiider of the moft valuable birthrights of 
tbefubjects. 

Tar from denying the efEcacy of this multiplying mirror, 
I {hould rather tremble at its power. I fhould fear that it 
might operate like thofe of Archimedes ; by quickly and 
utterly confuming our Liberties, and Conftitution. r 

Why drag the Irifhrnan^ who had never quitted Ireland, 
to London, for an offence alleged to have been coounltted - 
by hiiii> conftructively prefent there ? . 

Forfooth^ 



■ 

. f^orfoQlb^ htca^t Ireland is a .pait p£ t^e jDiuted- 
JCihgdom*. '* 

, "JVhy try him afierwar^ jn Ii;eland> a;id a thjr4 tknc i* 
%otlajQd, fi^r ijic fa^e prolific ^t ? fca^jidg ^^ch time o^ 
bis aoguifli; and fneienfig at Iub vain pil^a of m4frjw 

' Bccaufe, for the purpofe of ppprcffing the fubject^ Iref 
iahS Kas'again recovered H^r aiflmctncls. 

The Legi9ati;re can never have intended thk: 9nd yrf^ 
libel Fai^Iiaj^f nt^' % givine tlieir ftatute fo vexatious a 
CDhft^uc!teiii' ' ' .'. ' 

- . IfBlie.^Bl (i^ fucbi e^^p^^i^rs^) confidcr ^5^ iflaAds af 
^ited^ f<^r t&e>Biir jpoJl^ of trying you yirbei>e we pt^afe;— r 
an^ wn^wiU^nldcSc.toem as £^parate^ iaioffder to puniil^ 
yonk a3 dl&tia/i and |?,»orbitaiit}y as wje pleaJTc* 



But tQ>retuni> ^t all riiks, into Scotland* 

•^ / . *^.;4tf Irifhrn^n there, \p'ites to inform a friend here, of a 
^]C ^rc^^infult' aM i^jui^y whrdi ^he ha3 received; — and ia- 
• bulres"; what h^ ought to d9 ij;i confeqiience. 

i The pther« left coji^uUing prudence or wprality, tha» 
{iaLBfo>A,' falfe jpuiictiU^^ a9d friendly ^eal, adyiies to caU 
to the houf^ of the aJTrontcvi — tq exppftttlat^, aod demand 
an apology for the infult ; a|id procejpd to inflict pcrfonal 
ichaftifement, if refufed. 

Thi&^is; done accordipgly ;—- and the Irifliipan, apprcr 
hended un^cr the endorsed lyarrant of a Scott|(h magi* 
Iftrate, is Hurried thither, and t^*e is at tjip leaft in fomc 
clanger of being hanged, for the commiffion of a|i accef- 
foridl crime, ^aprtil by the* laws of that country; whcrij 
he never fet his foot, until he went thither to foffer death^ 
&r bi^akliig laws wBich I^e neither lived undei:, ikkt kii^w ; 
and this by an act, liot puiiUhaUe (0^ ^^If^aft-^npot Ut^ 
jheavily ppnal,) i;i his owi^ country. ' \ 

Perhaps I have not ftated accurately the effect of ScottilJ^ 
law ;— of which (God avert the eonfequences !) 1 ^' ignoN 
X ^ant enough. 

Therefore of the argument ^hich I have juft been ufin^ 
I camiot eftimate jhe force. In fact, in dwelling upon 



178 

r 

wel|htier reafons^ I have not difdained the transient 914 of 
thofe rf inferior ft rcngth . When the liberties of my country 
deemed finking in the abyfs, to prevent their fubmerfion^ I 
perhaps might catch at ftrau^s. But I truft I have been abVr 
to lay hold oa more folid materials for reliance : and 
though from a mifconception of their Ratute, the i^ik iin 
tentions of the Legiflature were fruftrated ?wid overwhelmed, 
»— and the Conflitution 01 Ireland were to 'fijfcirider with 
them, — ^tbat I haveclung to a planlc^ on which my'honour 
naybefaved. , , . ,.- 

Do I u&the language of an advocate ^^I truft I do.--- 
^Dut^ i am concerned for no individual. I am an advocate^ 
exerting myfelf on behalf of the CdnftJtution. Sudi tdvo- 
c^tiotf is- more than the privilege, — it 13 the ddty of a Judge' { 
^^nd the quiddam honorarium Which T rdquire,^*— is to. 
have it remembered that> at -all riiks^* I ^ver fliall def^n^} 
it. ' 

If on the prefent occafion I fuppqrt it with becoming 
Srarmth—^it may be, that I yet retain this excitation of a 
ipeeichi which did I^ohour even to the eloquence of M rl 
Curran ; and gave additidnalluftre to the importance^ hovi^- 
^vtr tranfcendeht, of the ptefeht fubjeft :— ^a fpeedi, which 
thofe would be woffe than bad critics^ who could iitifiak{t 
for itaerely1>rilliaht declamation. • » ^ - 

But to return to dryer topics. 

I cannot confe^t fa to conftrue a ilatute, as t|iat it (hall 
impliedly, and by conffruction, accompli'fh that, which per- 
haps' the' Legiflature might hefitate to do exprefely ; vi^l 
iiot to fulpend foi" a timejj >nd in the cafe' of offences pre- 
sently dan||erous to the State,— but ^fw^r^Z/if, arid^r ever, to 
ycpeal the pibvilions ot the Habeasi Corpus law. 

We are in the habit of leaning ftronglv againft the doc^ 
trihe of x?0nAructive repeals.-^ShaU ive admit, as an excfep- 
tion to this rule, the- plx>priety of overturningbya fide 
wind, the proviiions of the Habeas Corpus act r and dif- 
placing, by conftruction; the corner fione of purCoriiU* 

The^ moft eflential provifo of that dati^te is abrpgatec^ 

hercj if the exception of treafctn aiid felony, which it con- 

taini^ be extended' to nuideoicanord 0f th^ ^oft trifling 

* " ' " ' ■ nature; 



M9 

Hatcire :— and (he venial offender, though he offer bail, be 
MCommitted to clofe cufiody, and tranlborted beyond fea* I 
fay, thou|;h be tender bail: — became, for want of an auc 
thority given by the prefent Act, fuch bail, if tendered^ 
could not be received. 

Therefore, as the Legiflature has not provided that bail 
ihall be taken from the peifon arrefled, at the place of his 
apprehenlion, it did not mean to extend this Act tO'thecale 
of bailable offences; and efpecially not to thofe imattended 
with efcape :— or fecondly, though we fhould furmife the 
Legiflature to have fo intended, — we muft wait for direS 
words, before we can effectuate this intention. In the meaa 
time we are not warranted to repeal any law,— and leaft of 
all, the Habeas Corpus zA and Magna Charta, — ^by impli* 
cation* 

But it is faid^that iinder this A&, the offender nuy gt^e 
bail in England. 

I leipczt Jirft, that this would not be enough. For, to 
40lay receiving bail, — to lend the accuHed a clofe prifoner 
beyond fea, to£nd it amongft ftrangers, — ^wouldbeto re* 
peal pro tanto the common laW,-^the fiatute of Weftminfter^ 
-^and the Habeas Corpus ad. 

Secondly, perhaps non conAat that bail could be received 
in England; although J may be of opinion that it could. 
At all events, (and which is the only material inquiry,) the 
words relied on, as enabling the EngliOi magiArate to take 
bail, do not manifeft a legiflative intention to include nuf* 
xlemeanors. 

For inftanee; — ^if the Englifli magiftrate had been dire A- 
cd by. this fiatute, to deal with the Prifoner (when tranf-- 
mitted) according to &fe^;— -would it, from fuch wofds, be 
clear that the Legiflature meant to include bailable offences ? , 
It certainly would not : and I apprehend that the words 
made ufe of, are merely equivalent to thofe which I havs 
fuppofed. 

Parliament may have meant no more than to prohibit 4 

difcharge. If the words had been that the magiflral^ 

;0iould froceed with the Prifoner according to lauiy he might 
have been induced to alk himfelf this qucftion ;— ^" accord- 

int to what law b it, that I fhould proceed ? If accord 

A a a ''inf 
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^'" iiig ^o tKe Uvit, ^ it ft66d hefori the puffing of this A^ 
•* I muft difcharge the Prifonef : for until this ftattite, I had 
^5 no authority to diitaiii him. If If am to ddal with him ac- 
** cording to the Taiv cieaited tyf the prefeiit Aft, theh I d«y 
f* not find it.fpccify What that law is/' 




, Th«rcf6re the L(%iflatttre, cxprrfTing itfetf more^ 
^id that the magiftrate^ on receiyinjg the tranfmktcd prifo-' 
ttXi {bould '^frvcifei with him, as if hi had hem legally apprt-^ 
f^hemUd in Bngtarii:' 

I anr not howeVcr called if jSon to ipt6v$; that thrfb wor A 
inight not i^tve authority to bail, if the Legiflature meant 
to comprehend bailable offences. It is etidugh f6r ttie, i6^ 
fheW that fuch expreffibns do not imply 1sih il^tention tb in* 
dude them ; nor rebut the prdftlniption; which tot^ legfc 
tttifpe^awilt arift, tliat l3x iiatute was not ntieant to extend 
to mifdemeanoTS. For thdugh we reft rift ibe 6peration of 




t^ autfabrity whibh tbfe magififate is p€nnitt«l W teert. 



But \^by (hdiild we, cbhtrk liS^itatehf, ftrMh tbo&ex^ 
j^efionefhtD evidence of an hstentioii to include mifdemea-^ 
liors, a«d rejeA another inference,^ liiore d^ducible frc^iii 
ibem, and which would at le^ft exclude fuch ias were nbt 
a^scompanied by a read or quasi efcape ?— I have already jxi 
dforiner part, of my argument obferYed, that the wbrcfe 
*^ as if the ferfon had been legally apfreiended in Englahd,*^ 
Itbem nearly tantamount to thefe,-— hj if he had not wiiKdramir 
l^tnfelffi^in thence: 

. Agi\n, heywdo the words relied oo empoWer, (if they Aq 
Jo) the Englifh magiftrate to take bail ? No Otberwif^ than 
fey ttferencie lb, smd recognition of the law of England^ 
Ihat^ for a JBiftkdieajibt,^ bail Ihall be taken, where, the ac^ 
cufed is apprehended. — Hut is not this the law of Ireland 
glfe? — And if it be^ bow can we fend Judge Johnson a 
Clofe prifoner to England, under ^ charge of mlfdeme^6r» 
jr-and by virtue of an A6t, ^ which does hot exprefsly pro- 
Jiibit the admitting him to bail? It Is true he Cannot hie 
bailed here* Sut does it follow that he fliould be tratif- 



, , ibitted? 



i^tea? or inay it hot tatfaer follow tbk lie bught td b<t 
iljilarged ? 

Tq refame : tfie Iriflxllaibeas corpys ad is nearly copied 
from the thgVMi One clSuxie in the latter, dbcs notbotr^ 
cveri (nor its parMlel) ocCur in ours* That claufe makes it 
Mgfaly pehal to rimove a prifoher frofli England, to Scot- 
land, Ireland, Jcrfey, Gucrhfey,' Tangier, or any other 
i^Iaees fceybhd the fea. The catife of this omilfion it majr 
not be eafy to afcertain* Peihaps -a cbftfidente in the 
Government, fbGnded on the cohftilqtiohal cdAdu^ bfim 
Ifrrefent Majefty's illuftriouS houfe. Peihaps that the foreigh 
parts which I have mentioned, were dependencies^ hot (£ 
this country, hut 6f England* Bdt let the Caul^ of the 
omiflion haVe been what it may, can we dp42bt that the fpxrat 
b£ the omitted Claufe floould be confid^red as pervading ti^ 
Irifh ilatute ? 

. What then doei this fe5tioii of the ^nglifh z& denbte ? 
A cbnilitiitional ji^aloufy, entertained by the Legifl^ture^ 
ifoT rather by the Cdmmonis,) and which feeins particularly 
^inted againfta praiflice Of conveying perfons beyond fea^ 
•^which had ofotaihe4» iU the times immediately preceding 
this important Act; 

': 'ithis claufe is thelnbre remarkable, becaufe it follows one, 
%hicb provides that the Habeas Corpus (hall, run inio ihofr 
*)i^ ijktds of Jcrfcy and Guemfcy, to which, (fo averfc 
were the framers to trips, beyond the feai) it is, notwitb^ 
flanding, forbidden to fend any Englilhman a prifoner. 

. The title of the Act alfo fhews the fame jealoufy ; which 
it how feems fo much the fafliion to lay aiide. 

It is ehtitled " An Act for better fecuring the liberty 
^* of the Subject; alid for frrventioH of imfrifoMmnts bt^ 
^^yord Sea:' ■* 

I txiay here briefly obferve^ that in the eourfe of th^ 
piefent difcuffioja, three ftattites have been repeatedly re- 
ferred 10 5 viz. the 13th of the King, ch. 31 ; the a3d of 
George it cH. 26 ; andl4thof the fame reigni ch. 55. 

As to thefe Afisj I adihit with the Counfcl for the 
Crown,-— ind I reij on' it againft them,— that they ^rcle the 
rudiments of the prefent fiatutc. ; 

Jam 



^. i em ai£> teady to adipit^ what they fytthtr have iir^ 
lifted, that thofc A6ls eftablifh, between the (iiftri<9ts of 
Eogland and Scotland^ and counties of Great Britain, the 
dTarae laV, which the prcfciit ftatute has created for the 
intetiof of Ifdand ; and between the Britifh iflands. 

Bat if the combiued preambles ot the 23d and 24th of 
George It be held to differ from the general preamlDle of 
- the 44th of the Kihg^ (which I hold, and have already 
iiiewn that they do not ;} then the fame law is. not adopted 
between the counties of Ireland, by the latter A61, as was 
eftabliflied between thofe of Gr^at Britain, by the two 
preceding. 

For thht, dearly thcte muft have bech ah ^fcape, or 
Inigration. after offence : though whether before or after 
warrant, became (by the 24th of George II.) immaterial. 

I fay there muft have been a removal. For* the enadl-" 
ing words of the 24tli of Gedrge 11. are not en/argi/tg. 
They do not apply generally to " any ferfan '" but only to 
^ne, against whom '* a warrant shall be issu^J" Thus thefe 
iattet reftriflive words conne<Sl the enadments with the 
preamble; and link both to. the ftatute of the antecedent 
year. 

Now no reafoh ckn be aifiglied fbt fuch a difference of 
law, as (hould difpenfe with the -neceffity of elcape be-' 
tween the Irilh counties ; but fhould hold it indifpenfable 
as between the (hires of the adjoining ifland. 

We therefore ought to rejc6l a conftruAion of the 44th 
6f the prefent King, which introduces fo unaccountable, 
and irrational a diftinction. 

But with what force, (I would aiky) do the Counfel for 
the Cfown citjK the Afls which I have noticed, by way of' 
refuting my expofttion of the one before us ? ' 

For no kdjudiciatit)u oh the conftruAloh of thofe fta- 
jtutes has been quoted : and until the contrary be fliewn, If 
may prefume that they have not been fo interpreted, as 
by analogy to extend the prefent AA to Air. Juflice John-' 
SON. For until it be (hewn, I wiU not prefume. that any 
A61 has been fo conftrued, as (according to my fdeas^) ta« 
infringe the Conflitution* 

* An4 



And as tp the 13th of the King» wMcli I admit to be tb^ 
immediate parent of the AA in queflion, how does Black^ 
ftone> (rejsaarkable for the accuracy of his dj^icriptiops,) 
diejineate its pfTedls^ in 4t^ Copi. 2,92 f 

<^ And now" (fays he) ** by the Aatute of the 13th 
" George III. ch, 31. any warrant for apprehending aJu 
f pnglilh offender, who may have esc^ ted into Scotland^ 
f5 or vjce veri^, maybe endorfe4 ai)^ 'ejcecute4 ^y ^^ 
f* local iijagiftratcs ; and the ofendef conveyed back,** 
iiobferve t^p expreflion,) '^ to th^t part qf lie United 
f^ Jvii)gdoms^ in which fuch oSeni^e was coqamitted." 

Can a man have escaped to a place, in which he has ve- 
mained froYn' his*birth ?-^or be cortveyed hack to a country, 
in which hfe 'never was before ? ♦ ' 



* I 



Thus Black ftone's Inte^pretatjon of the i3Jhof thcKing 
fuftains my doArine, that the 44th applies only to migra- 
tions. For the Counfel for the Crown affert that this fs 
the legitimate offspring of the former ; and vehemently 
Infill: 6h its'clofe tefe'mblance to the parent flatute* 

To return : tl}e exiaSments of the third and fourth fep* 
lions are tne {ame; excejpt that the former relates tp 
cfcapes into Ireland, froin Qre^t PxHjain; ai}d the latter 

to elopements vice v^vfA. 

» .' . . 

Therefore w/b cannot cp|iflruje the fpprth cjajifc to aij- 
jtborize the retpoya} to England, *qf a pfsrfon arrefied here, 
pinder the warrant of a BritiCh magiftrate, for a mifde- 
meanor, — ^without at th^ fame time holding that the tbirfl 
fedioii will juffiiy the Uk^ repotoyal, of one limilarly cir- 

cdiiiftalnced — ^to Ireland. » 

. . . . • • - I 

Will the Judgof cjf Engla|ul be ever induce4 \o cpncup 
in this cohftru6non? 

I pat* over the flighter confcquences. of fuch an ex- 
polition : — ^for inj^ance, the exile of their greateft mej^, 
under tlie fiat 01 an Ivifli trading jurfice, cndorfed by 
,an Englifli magifij-ate of the like' refpeflable defcription : 
the removal of their Speaker from the Chair, — or their 
Chancellor from the Woolfack,^ — ^to anfwer for having by 
letter animadverted with too mgccb freedom, on the con^ 

' duet 
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dtA of foo^ pqtfaunt^Iei titoqgh obtcuie retaiqer» o&the 
Jriih Govcriuaent* 

I aidUrert to no fi^ch comparatively infignificant effe£b 
as thcfe : — ^but to that dirc^ repeal m the KngHfli Hateas 
Corpus ^St, whi^^luch.a coQfiiii£|ion of this tliirdiedliion 
inuft invplve^' . *' 

' • • • 

Wil} the EngHfh Judges fa expoupU the ftatnte now 
|tnder cbnfideration., as that an iDhabkaht of Englanily 
who is no cbnv}6ted felon, and has not been chargea wit^ 
iany capital offenc^ (halt yet be fent a prifpnei* to tve^ 
land? — What woultt tfaofe Judges think of ^e prorapff- 
tude of an. officer^ \fbo conceiyed it bis doty to refufe the 

{>rifoti,er Uilae to^ o&taiQ Ms Habeas Cor^ms? or in ^ha^ 
ight would they view the ^pprehen(ioJt^ > c^ a Crown 
lawyer, that fuch del^ay, though conceded to the requeft 
p{ the man in cuftody, might cxpbfe the conftablc and 
bis affiitants tb an a^^ion of falfe imprifonment ? 

That the A6i un^^r coi^li^kration, according to the 
conftruc^i^ whjcb I tgeipt, ojperates 01^ ii^dividuaU/'with 
a tigour difpropottionate to their ^llegdl offences, i§ bii^ 
9n inferior reafbn againft interpreting it fb. • A mor^ fblid 
^ni formidable objection is, that fo cpiiftrued^ it might 
be wielded as an ipftcument 6f oppreflion. 

We may exult that Qeorge the Third is on the throne ; 
9nd that his gracious difpbfitrqns are reprefented by Lord 
^llardwicke : tut we are bound to maintain the checks of 
pur weU guarded Cohftitution, ags^inft evir times, and ar- 
bitrary rulers. 

We are therefore not to overlook what appears uppQ th^ 
record i namely, that the prefent is a Jbrt pf State pvofe^ 
cutJon ; for an aHejged libel on the: executive Opyernmexit 
of this country. ' ' ^ /< / 

< ■ • < 

We are not to forget, ' that what is contended for by the 
fcrvants of the Crown is, that the tjabe^s Corpus Aft 
ftall be jneffectQal to procure the enlargement of one, 
who has incurred thdr difplieafure, by the^'fuppofed coin- 
miilion of one of the lowfift ' bailable offences :™by thle. 
publication of what, (having no judicial knowledge of itis 
Contents,) we want* the* means of pronouncing to be 
iinrrue* '*" '' - ' 



. ' We> the legitimate expounders of the lex terras, . anA 
tfpecially called on to give efficacy to thofe laws, which 
fortn an entrenchment round the liberties of our Country,** 
are bound to aflc ourfelves, what motive the fcrvants of 
the Crown might in arbitrary periods have> for igno* 
iniijioufly fending as a prifoner^ to another country, a maa 
placed in one of the moft dignified fituations amongft the 
magiftracy,— whilft as yet his innocence of any crime 
muft be prefumed ; and when the fiiffering him to remain 
4t home, fo far from producing a failure of juftice, would 
Subject him to the jurifdictions of the country, where bis 
offence;^ if any, was committed : where the merits of his 
cafe could be moft fairly tried :-~where his defence could 
be moft advantageouily made ;— -^and his innocence, if he 
-were innocent, moft eaiily made appear : — where amongft 
friends he could find fecurity^ to exempt him from a pri* 
fon: — wherCj if acquitted he would be unpiinifked ;-- «and 
if convicted, his punifhment would be proportionate to 
his offence* 

The anfwer to thefequeftions, as to the probable mo* 
tives of a Government, in times unlike the prefent, might 
guide to a determination of the matter now before us* 

Though the topic be a delicate one, I alfo feel it to be 
a dutv, (to which all coniiderations of mere delicacy 
.flioulagive way,) toobferve that the prifoneris one of 
the Judges of the land ? 

With what view do I make this obfervation ? — Shall the 
Judges be lefs refponfible to juftice for their conduct^ 
tjbaii the obfcureft. individual of the country ?-— God fbr* 
bid!-^-I am. rather difpofed to maintain the oppolite 
opinion. But it is to be recollected, that in our frame of 
Government, the Judicial Order forms a diftinct, and fort 
of barrier eftate: and that it is a principle of the firft 
importance to our freedom, that this body fhonld be pro- 
tected from all oppreffive controul, and jealoufly removed 
from all feductive influence, which the fixecutiye might be 
tempted to exert. 

The Judges ft and, (at leaft they may ft and,) in the 

. breach ; and ought majifixlly to maintain their privil^es 

.and independence.: lefsfof their own' fake« than for that 

. of the Conftitution. Nor has any thing happened lately 

in this^ country, whijch feems calculated to warrant their 

' 3h (lumbering 



fcumterfii^ d!i ttfeif f offs. Therfefort, Ih t!i« mt5nft!rft lit 
^ich Wd find a Jiidgfe the objcd of tliis pfad^dirfg, it 
(niiftrate^ tife a'bufo to Vrhich, ill cdhftruVd^ tht ftafta1*i 
» fOitte fature period, itiigfet gtv^ fffe. 

» ^ ■ I 

We {liould remeifiber tbat it b of enHpbatic €biifeq[«^eiicii 
16 tfafe pabltc> tbat the isdepe'ndenee ot th^ Bencb (hould 
exift,^ irot merely iffr the*iy, biit fufeftatttfeUy in pratticc^ 
Hiri that the Habeas Corpus 'A^^ (Vhich Gounfd for the 
CroMm by ft fide wmd #auld 6vertarn^) is a harrier eretted 
lay the ,|>atriat3fin of dmr anceftorh, agai«ft tht eno^ach'^ 
f&eiits of the Crovm : enci^oachtneiits as likely t6 b.e ssai^ 
ff at ail alittfinp^d^ o^n tbejti4gei of the lahd^ (tbo£e 
lobpodimeRtsteriMipotlcitHle^) asupiba any ot^irOl*dfir^A 
file Stiatev , 

^ &h ftife if^hole, I tbftifiM tfefe, a^s h^lfep^ ffie ihoftyft^ 
'qtreMcin which I tave h^^h ercr t^ltA oA.to drfciits; A' 
teore important o&e, 'thah Tt;m t^pticttA to firtd febriait^ 
ted to me J a more critical one, tbaUr I hope I fhafl "eVeV 
Jiave tb'inVeftigate agaift. , 

' If 'the jiiages rejefct % CbttftHJcfftfri bf thfe AA, 1 fliafl 
fcow to their ihterpi-et^^ti^li, ai tli^ ti-tfe 6fie >— afed mjrde^ 
flfiSreJice' for Parlfeifient witt pteVait tie ftniwi |>rcdio^»4ci)ig« 
tintifore^cpcKi&dld, the^toteiffopliyreffiire^- - 

* But, while ttte que^tidh 'fe yt\ op^rJ, I &ay ^o# Hff 
opinion, that the provifions, which a Cbniftilittibh dilferteHI 
fStoih mlne'niiifl inh*odudev x»<o^d tfeiid to fhaWourfJlPir-^ 
4tes and Goixflitntion: to thehr fcaiiidatioinr*- 



Jffi^t counVry will-i 1 *^ln perfuaekd, Sfen the^'^ ^^^^ IMF- 
'\ ^^cient hdldneis. ' . ^ 

-. I fet toy *aj*t-d6nlcfe^ that ivy ^ft anxiety is j^r thp 
^Aomv tbefi*eedo9B, .andtbewdifai^eof my nati^v^ land.. 

tM^d t'h^-'fiT-eftce \0Wi i^Mdi th^ fcvtfnt dF thi* affttft 
lias been received, ntight lead One to brier <hat 1 hsil^ 
tfeen '^xj&^gerati«g its iiiAjoftarfce; aiid that tli^ tf a»ftf€tioa 
mh(s momentoias^ thaiiIcOiicelVe> or r^prefent k«- 

But thfe tcft ^fibtded by fudi filerice inigW, ih ^tntt 
Jefe fortunate than Ours, bdcotne highly dangerOtis zUA fel* 

laciotts : aiid tb^xefb^re it is iin'f^to ttffott to ^ at th. 

W« 



. We cannot hare fotgotteo hoy pi;ofoui)d di^ fileice was, 
CThich the Moniteur obfervcd on « far di&rent ocealiiM] : 
(Jiffimilar to vfhat, while our taws are rightly cepfirued, 
<pan ever dii^r^ce or terrify ifais country. 

I mean the apprcbealioD of the late Duke '^.'j^ fc^i f ff l 
iphen he was hurried ftxin) a foreign territory into th^l <^ 
jPrance, by the perfpna ejfercifing the powers of Govern- 
meqt there,,Tr-to be tried by alawwith which he was unacr " 
l^vaimcd, — fbr a crhije alleged to have be^n commiitted iq 
a country where he had fiqx hesn. 

The nience thtr^ms^ {tave originated in terrpr or cprfup- 
lion. Biit. I have filrfady proteftg^ ^gainft the (o- 
philiry of deriving condulioiis from the virtues of ouv 
Sovereign, the merits of the Viceroy, or rircumftai^cef 
p( the day. 

_, We the?ef()rp (hpiijd, #fi thf a>fltr?ry tfippnbpr, t^at 
HI this c<tuntry Ijkf <;au|es ;aay profji^ tl^ like e^cts j 
as QXff bilfory ih&/n tlieoi tp have donp in evil ^ays ; 

wUcih ni^t recuF' 

If this were pver itwta&tr to be the cafe, nip>^ BOt 
ftidi fri^b*^ flUUels fiippily an axgumeot, nott van 

E' refive and docju^t than .wordi' cotdd franae, t» ptovs 
BW BUrmidgly cqi^itotional sp -occiUTeiae oiuft be* 
of wtiieh the Bte^ did not yeolute to tak< nqttce. 

I l^now that fome will be, ©r affect to be, furpriled by 
the tone which I have thought it proper to aSUmc. Tiiere 
Buy indeed )»■ a tune,- and f iteplsg, aad trafk&aan-llke . 
mode cf 'sdiBtniAering the law conceived : imt it' ig. inlt 
Oil* which meets my ideas of the duties pr .ftatiffi. of k 
^dgc. Laws w but (ncans ; apd (hsugh it be not omf 
province to l«giflate, but to interpTBtj^rt (hoold we not ^ 
Mi^et, pr fail to ftutfaer, ttuead a«d«kn|ect.of thpieia^TSj ' 
wbicfa'ire ar# called upoo to cosftnie: namciy At prefer-* 
Tfttkn) of public m^fab { itc^ pKf^oticta of faa<il mnkr; 
and the' eftablifliment pf good Government; " f LiherJ 

jifs', ^^d 4}f tl)[ft C»n(li<ftUo^ ^py Voi^<i jjgffible 

»hat iwy l^iyi, y/hoi^ ^Uect and pbvIoLts (e ■ was ^ 

pvcrvhelffl this lafter* could flow frpnitl ;'fe'iii:ce, 

which thQuld give them force and authentic. ^ , ,J?{ f^ojq 
the true principles and fpirit of (he Coiil^itution. 

Therefore I repeat, that where the wprds pf"^ flattftfi 
Wft.ambiguous, I fiiall always hold that fo to conRrue 
fhcm as to work oppreflion, is to. inteipret theni faUely. 

Bb) Ui(t 
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Befides, the ihtute which we srCi exj^ounding, may bq 
coniidered aa in fome degree confequential to the Union ; 
Z m^afure wbicb^ (let me without egotifmj be permitted 
to recollect tbatj) vihil^ a member of the Legidatiue>, X 
iupported- 

If that arrangementj» now the law of the land> an4 
as fuch entitled to our (and eipecially to my) refpect^ 
l]iould| as m^y happen to the beft meafures, be abufed,— 
ftillj fo long as I was not an accomplice in them, I Ihould 
not hold myfelf refponfible ifor thofe abules ; nor culpable 
for having; unwittingly contributed to produce them, by 
being party to a league, from whidi they heed not bav6 
aiifen; ' -^ ' ' -■' '^ < . 

^ But the United Parliament never will enact what^ 
Tigjitly conftrued, can be fubverfive of Iridi freedom. 
}f ow therefore dan abufeS in 'the fiatute law fpring i3p» 
nnlels through mifinterpretations> proceeding from tb^ 
Bench?' Or how couldl preteiid' to an unblemifhed cha<^ 
xacter of tranquil mind, if I were advifediy to lend my 
liand'to a perverfion of that compact, which I fondly cQn* 
£dered as enfuring the bappipe& of Ireland,-^^d in tlu^ 
formation of whidi I therefore actively concurred ? How 
^deed could I look for pardon from my Cods i£ by .(wMt 
Arikes me as) die forced conftruction of a corollary A^-^ 
pUe, lihould efic^t^he degradation v and enQayement oi 
gpay country? ' ^ .^ 

No» Let ns leave the Habeas Corpus. Act untouched; 
the Union on the liberal bafis, on which, when carriecU 
it was placed : the Cbnftitution in the fiate> in which ous^ 
brave Anoeftdrs bequeathed it; We are not likely to 
Tender our liberties mote fecure, by alteration. To the 
Sfafli Innovator who attemfpted it, I fbould be difpo£s4 
to bcclaim, in the ominous and emphatic langfjbsge pf thQ 
Homan 'Centurion, '^.^ sigmftr statue lignum; »!<:$ iv^aVJI&ii 

<* BIMUS OPTIMA." ' . - . . 
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Thefe were the obfervations which I had to make. In 
entering fo far up6n th'fe fubject to* which they aj>j)lyj t 
Jnay have'Waricd my hearers:— but I have' fatisfied mV 
ionfclei^ce^ ' 
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Mr. BaroS: George. 

lot this cafe I am of opinion with Baron M^CIelandf* 
How the motion now before the Couit ihall be rule4 
feems to be. a matter of great concern to the Defend^ 
ant, and in its difcui&on many great quf^fiipns hayc 
been introduced, on that account I came this ^ay pre- 
pared to deliver my fentiments in iome method ; but the 
line of argument I had propofed feems ill*fuited to thiiil 
late hour,' I fhall therefore offer but a very few arguments; 
I (hall pafs over the return that has been made to this writii 
and the feveral Englifh adls from which that of the ^xl^ 
of the ICiug is taken, by faying, that I concur ii^ the 6^ 
Nervations Baron M'Cleland has ^ade upoa them* 

- We muft obferye that the Legiflature ftudies to avoid al| 
ambiguity in wording Statutes wnicb authorize arrefts 
A&s which authorise |^agiftrates and ConftaUes tp com* 
mit, or to arreft, do in general (hew them their duty wc 
plain termsj and fo furnilh fuch as intend to z& well withi 
an explicit and certain juftification ; but any Statute call-; 
ing on Peace Officers to a£l, ana yet leaving it doubt&l 
to them and to others whether they had any authority 
would be a rq>roach to legiOatipQ* ' 

The council for Defendant have argued that the aft of 
the 44th of^the King is of this laft deierrptibn, for after 
denying to it the extent which it exprefles to have, the 
ccraiicilare not agreed among themfelves what the claiTes 
of crimes, or' of offenders a^e, w^iich Tail within in : At 
one time it fs faid, that the Habeas 'Co^uis Aft is infring-^ 
ed if this aA extends beyond Cajpital Cafes ; — next it is 
faid that this aft' txtends to Felonies, and unbailable Cafe« 
^nly:— Againj that if this aft extends beyond felonies, i^* 
comprifes fuch misdemeanors only as are committed by 
k^ual and Aot ky cbnfiru&iye prcfence ;— ^aftd that without 
efcapd no warrant can be' ^hdorfed here for an offehcie com- 
jnitted in England— ^they have not ^rawii any line in which 
they all agree'this aft is bounded!. Biit, as Itbink, all ihis'tin- 



^// perfons againft whom a warrant fl^all be granted for* 
>^ §fiy^rimc ox effcnc0, • - - ♦ * , 
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Lord CBi^i BAR<iNr: 
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This cafe has been fo fully ilhd ably .difculTed both 6h th« 
one fide and the other, that very little remains to fay for 
him who comes laft } and to fay any thine at all requh*es no 
fmalt degree bf ftrength of mindj for oefore I can apply 
myfelf to the fubje6(> I muft difcbarge the effe6ts of that 
fafcinating eIo(]uence which ftill vibrates upon my ear> has 
touched^ and Aill a5ts upon the fineft feelings of my heart, 
and has. renewed fome of (he pleafanteft recollc6lions of my 
life- And I am not only overpowered Ijy the. eloquence 
which we have heard at the. Bar ; I muft ^Ifo try to deliver 
^yfelf from the mefhes of that net, in wliich the ingenuity 
and talents of my brother Smith have involved me; and 
here I am glad to obferv^, that though foine apprehehfii]in$ 
feem to be entertained By him, for the ihcfepehdehcfe of the 
Irifh Bench, it is not likely td>fuffer in its reiJutatlbn for 
ability — he alone would be fufficient td avert that danger. 

But I confels t&at he has hot convinced me-^ither !b^ 
tazpr is top keen — or the block too courfe for me tO feel 
thofe imp^eifions which his argundeiits have, probably made 
.upoix men of. finer linderftandings, and lefs debilitated con-» 
jlitutions. This quefiion has been grektly magnified from 
the courfe which has been takeii, one would be le^ to believe^ 
that the refpe6table Defendant was now at the Bar to be 
tried, upon the charge xhade againil him. But we are not 
called upon to pronounce either on his guilt or innocence— 
that is not the qiicftioh-r-we are bound until averdifthas^ 
been given to coiifiderhind as innocent, bbt We are not to 
give that verdict. ^ The only queftibh before tis is, M'hether 
a warrant has been granted agaiiift him, that appears upon 
the face of the return, and then all we have to enquire is; 
whether the Irifti Juftice was vt^rrinted in endorfing the 
warrant of the Chief Juftice of England; in my opinion 
tlie act ts imperative upon him ; he had neither the means 
nor the right to enquire into the guilt or innocence of the 
party, *6r into the exility or enormity of the guilt, if any was 
committed — nor coiild he enquire, whether the warrant 
was granted againft a perfon efcaping or going -iMo the 
country in which he receives the warrant— wben he fees 
the warrant, he is bound by law to endorfe it ; the queftion 

bcfoi^ 
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before us tbe'h merely amounts to this— is the prifoner in 
cuftody under a waraant iflued by a competent authority ia 
England) and etidorfed by a Magiftrate ot competent autho- 
rity in Ireland? If we take the fourth fection of the act 
44th Geo. III. c. 92, and ftrip it of the tautology, into which 
the Legiilature has fallen ; we (hall find the words of the 
act to be nearly ihefe, *.* If any perfon or perfons againft 
'^ . whom a warrant fhall be iflued by a competent authority^ 
*' for a c^rlme againft the laws of England or Scotland^ (hall 
*' efcape, go into, or refide, or be in Ireland." The warrant 
Ihall be endorfed by a Magiftrate, of the place whidi heha^ 
efcaped or gone into> or where he refides, or exijls, and 
. under the authority of that warrant, he (hail be carried to 
tbh country from whence it iflued, and there dealt with, as 
if he had been there apprehended. 

It feems to me to be impoflible to create doubts upon the 
conftruction of this daufe, without the exercife of that legal 
fubtility which can turn the plaineft words into ambiguity— 
and the enacting words can bear nx> other conftruction to 
any plain mind. Moliere was faid to read his comedies to 
an old woman, as to a perfon who would belt comprehend 
their obvious force and meaning, and I cannot doubt that if 
this act were read to any old woman, (he would underfland 
^ts provilions preclfely as I have done* 

What then is the objection ? — ^that there is a particular 
preamble to the enacting claufe, whidi is to receive a differ- 
ent conftruction from the general preamble, and is to con- 
ti'oul the generality of the enacting claufe, and to confine it 
to the cafe of efcape ; but this polition I cannot admit to be 
law — the enacting claufe cannot be controuled by the pre- 
amble,, unlels when the enacting claufe refers expre&ly to 
the preamble, and here there is no fuch refereiice. It was 
an argument of this kind which excited' the indignation of 
Ix)rd Cowper, who urged, that upon the conftruction of the 
Coventry Act, it might with equal force be argued, that 
'ixiafmuch as it is recited in the preamble to that act, that the 
caufe of paffing it, was the flitting of Sir J.Coventry's nofe; 
that therefore, the nofe only was intended to be protected, 
and that all the other parts and features of the human body 
might be maimed and disfigured with impunity ; for, {ays an 
* ingenious Barrifter, the nofe only is mentioned in the 
preamble. J> d 

But 
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•But anodier objection- 1$ -xaifed—tfie^flatut^ giVC'^oo 
power of bailing} and tbereibre it is {aid, icannot <exton4.io 
Mailable cafes. 1 deny that fuch a powet is Mril;h-belct by the 
law, for its very concluding w;drds are,- tjiat uppn.^HS 
arrival in tbenearell county m £iig,land>tlieperfon aiuefled 
iball be brought before a Magifti^atc. to be dealt with as it 
arretted there, that 13, " ffiall. "be bailed,, if the charge. W5 
*^ hailable,"^ — if not, . flikll bc;tv»fmitted incviftody to the 
place where the offence is charged to have been cpmmitted. ^ 

-. 1 ' * • t : 

. It is faid,; that the prqamble^of the 3d fection applies ^Ifo. 
to the fourth pait which ufes-^he Vord^ *f^ib«i ^nd otjier 
*< malefactors ;'* but the fame, words .are ufed ii| the '13th 
Geo. III. which clearly c3|Xeiida ijp mifd^aiieiaors, j^^^^ 
Tects, that When the perfon (nail be brought from Scotland 
into England, he (hall be iaken before a Juftice, who lhall( 
proceed: againft hiixi,^. as Jhif .i^aight hav,e done .by^ tjbct ^th 
Geo- II- which regulates the^.jirocels b^wee^ ^cpCiafy/ ind 
county, and .providea for the mavner , of giving bail, from! 
.whence I infer ; that notwithjl^andii^, the aygUQients at the 
Bar, the word* ^^ Malefactors, Includes ^eHpns' charged 
with bailable ofifences. . ' . * 

The object dF the 13th C?ep. l^^., was, . t^ JP^^4^^ pripiiaal 
procels in England and Scottand iUpon the fame footing "aa 
It flood between cb^inty and county in EnglajUdj by* tlie a4th' 
teo. "" 




are 

Obj( 

Upon the fame footing as between Hcbunty;and'cQunty/in 
JEnglMd^--r.jt 4s faid r that monflrousr hardf^ips wijlfeltow, 
and I admit fbme ^curious evil^ bav^ been .jpointed' out ; 
I*am not ai?fweriablc forthcm— Tamtr^bt a lay^^.-paker— lanj 
only^ law-telleiwlf I, were to fpcak ia a legiflatiVc; pa- 
pacity, J might per^p&iayf, t^ti.wa^^6nvi^cedthat &ch 
a law ought not to ,haye beea made,' wiiHOpt further pro^' 
ififionsi — hut lilting wheri^ t dot, and finqing the law f<^ 
ihade, 1 muft a6l under its direction!" ' ' 1 * • ' ' ' 

' Befides, all the confequences which have been fppken of 
with refpect to Ireland, will follow, with !.r^fpeet tarBog-" 
land and Scotland; and,, if the people of.jEngl^ind^ii^vc 
been lefs tfendcr of the rights oif our * people tjii^^^they 
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ought) tfab act puts it completely in our power tp be eveii 
with them* — ^If they are alive to the liberties of the coui^-» 
try, we are not leisfo* — No man who has heard the difplay 
of eloquence and ability which came from t|ie Bench this 
day, can fuppo& that we are leis fo: — and I will not 
yield« even to my learned and eloquent Brother, in being 
as feelingly aliye to true conftitutional liberty, as he or 
^ny man. — Bat, if the' people of Engird were fo aliv^ 
to the feelings qf liberty, how has it happened that they 
have not, tor thirty^two years, rebaired, as between 
England and Scotland, the yery milchief which is now 
faid to exift between- Great Pritain and Ireland ?—Jlnd 
this is a fufficient axifwer to the hints thrown out, that tliis 
law was Iramed for ar[y particular purpoie— 4t could not 
Iiave been fo intended : — it had been the law betweeii 
England and Scotland for above thirty years ; apd wheii 
Ireland came to fiand in ^the fame relation to thofecoun-- 
tries as they had tQ eacK other, it was but.juft to affimilate 
the proceedings in the three countries.-- No fuch bardlhips . 
as tho{e fuggefied. However, ariie on the 13th Geo* III. 
iibr has the propriety of that law ever been controverted* 
As to the opinion, that thb act operates as a repeal of the 
£tabeas Coi*pus law, if it dp fo, I cannot help it, but I 
do .nm thmi& lt*itoes-;-<^ai ojdft, it'-iib^ bul^fiod^'nd it 
while a prilbneri s in tran/hu frofo ope country to the other : 
and as to th^ hftrdfliip, if it exifts, it ia common to. the 
whole empire, — The act is an act of fair reciprocity; 
there .is as much h^dihip in bringii^ 9in."£]pglifliman» 
without ^ bail,- from tht Orkneys to the 'firft iiortheni 
county in England, or a Scotchmanfrdln t^ Laad's^cnd 
|n Com\yall to the iivft! Scotch county, as in biinging an 
Iriffaman from Dublin to Uolyheadf 

I did not think, wfaa\I began to deliver my opinio^i^ 
that I flibuld have- been able, from the weak ftate of my * 
healthy to hold.OiQt ifipth)Qg> 'but I rouft, in mercy to myfclfi 
nay, arid piy audience, conclude; — and, if I have beeii 
compelled to omit any of the reafons which have helped ta 
Ib^A ^y j^idgm^nl) I tmiA I will Aand excufed, the more 
cfpecially, as I feel my opinion to be fuftiined by that pf * 
the Court of King's Bench, and of two Out of t^irec of 
jny Brethren. 
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No. L 

Anno quadrageslmo quarto Georgli III. Regis. 

CAP. XCII. 

An Act to rendejr more easy the afprehendingi and brinpng 
to Trials Offenders . escafing from one Part of the Untied 
Kingdom to the other, and also from one County touinother. 

[20th JULY, 1804.] 

W HEREAS it frequently happetis that "persons,, against 
ifvhoni Warrants are granted by Justices of Peace for the seve- 
ral counties and places in Ireland^ escape into other counties or 
places, out of the jurisdiction of ■ the Justices of Peace grant- 
ing such Warrants ; and it may also frequently happen, that 
persons having committed offences in some county or f^lace 
in Ireland^ riiay reside or be in some other county or place, 
out of the jurisdiction, of the Justice or Justices of the county 
or place m which such offence was committed, whereby 
such offenders may or will easily avoid being punished for 
the offences wherewith they are charged ; be it therefore en- 
ac5led by the King's most excellent Majesty, by and with ehe 
advice and consent of the Lords Spiritual, and Temporal, and 
Commons) in this present Parliament assembled, and by the 
authority of the same, that from and after the first day of 
August^ one thousand eight hundred and four, in case any person 
against whom a Warrant shall be issued by any Justice or^ 
Justices of the Peace of any county, city, liberty, town, or 
place, within Ireland, shall escape, go into, reside, or be, in 
any other county, city, liberty, town, or place, out of the 
jurisdiction of the Justice or Justices granting such Warrant 
as aforesaid, it shall arid may be lawful for any Justice or 
Justices of the Peace for the county, city, liberty^ town, or 
place where such person shall escape, go into, reside, or ba, 
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and such Justice or Justices is and are hereby required tlpan* 
proof being made upon oath of the hand writing di the Justice 
or Justices granting such warrant, ta indorse his or their name 
or names on such Warrant, which indorsement shall be a suf- 
ficient authority to ths person or persons bringing such War- 
rant, and to all other 'persons to whom such Warrant was 
originally dire(5^ed, to execute such Warrant in the county, 
city, liberty, town, or place, where the same was indorsed, 
and to apprehend and carry such offender or offenders before 
the Justice who indorsed such Warrant, or before some other 
Justice or Justices of such other county, city, liberty, town, or 
place, where such Warrant was indorsed ; and in case the of- 
fence for which such offender shaft be apprehended shall be 
bailable in law, and such offender shall be willing and ready * 
to give bail for his or their appearance at the next assizes or ge- 
neral gaol delivery, or next general quarter sessions of the 
peace to be held in and for the county, city, liberty, town or 
place, where the oilence was committed, such Justice or Jus- 
tices by-\vhom such Warrant was indorsed, or such other Jus- 
tice before whom any such offender or offenders shall be 
brought, shall and may proceed with such offender of offenders, 
a[nd take bail for his or their appearance at the next assizes or 
general gaol delivery, or at the next general quarter sessions^ 
of the p«ace to be held in and for the county, city, liberty^ 
town or place* >»^here si*ch oiience was committed, in the sarne 
naannet* as the Justices of the Peace ©f the proper county, city^ 
liberty, town, or ptace, should or might have done in such 
proper county, city, liberty, tow\i, or place j and the Justice 
t>r Justices so taking bail as aforesaid, shall deliver therecog- 
nizahee, together with the examination or confessioa of such 
.eflfendei* orbfienders, and all other proceedings relating thereto, 
had befbte such Justice, to the Constable or other officer or 
officers, or persons or persons so apprehending such offender 
-or offenders as aforesaid, who are hereby required to receive 
the same, and to deliver ever such recognizance, examination, 
•t- other proceedings, to. the clerk of the crown or clerk of the 
peace Qt the county, city, liberty, town, of place, where 
•nth ollender or offenders is or are required to appear by vir-r 
tue of sweh recognizance ) and such recognizance, examination, 
and con-es<%tOB respectively, shall be as good and effectual in 
law to all intents and purposes, a4id of the same force and va- 
lidity, as if the same had been entered into, taken, or acknow- 
ledged, before a Justice or Justices of the Peace in and for the 
proper co\mfy, city, liberty, tow u, or place, where the offence 
was committed, and the same proceedings shall be had thereon j 
9nA in case any constable, ofEcer, or other person to whom 
such recognizante, examination, confession, or other proceed- 
ings 
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anps shall be dejivered as aforesaid, shnjl refuse or neglect to 
deluvet- over the same to the clerk of the crown or clerk of the 
peace of the county, city, Jiberty, town, or place, where suvh 
offender is requlfed to aj)peftr by virtue of such recognizance, 
€uch constable, officer, or other p<.rscn, shall for ft it the sum 
of five pounds Irish currency, to be ;*cfcoYered against him by 
bill, civil bill, pbint, or information, in any of His Majesty's 
Courts of Record in Ireland^ by any person or persons who will 
proseciite or sue for the sanie, wherein noessoign, protection, or 
wager of law, shall be allowed, nor tpore than one imparlance; 
and in case the offence for which su^h oSender or offender* 
shall be apprehended and taken in manner aforesaid, shall not 
be bailable in law, or such offender or offenders shall not give 
bail for his or their appearance at the next assizes or general 

faol delivery, or next general qaarter sessions of the peace to 
e held in and for the county, city, liberty, towi), or place, 
where the offence was committed, to the satisfaction of the Jus-- 
tice before whom such offender or offt^nders shall t)e brought, 
>then and in such ca^e the constable, officer, or other person so 
apprehending such offender or offenders, . shall carry and 
convey sijch offender or ofl^nders before one of His Majesty's 
Justices of Peace of the proper countj, city, liberty, town, or 
place, where such offence \yt& coynmitted, there to be dealt 
with according tp law, 

2. And be it further enacfled, that no acRion of trespass, 
false innprisonTxient, or indi(5lment, or other adlion, shall be 
brought, sued, commenced, or prosecuted by any person or 
persons whatsoever, against the Justice or Justices who shall 
indorse such Warrant, for pr by reason pf his or their jndorsr 
jng such Warrant : Provided always, that such person or per- 
sons shall be at liberty to bring or j-rosecute his or their a<Rion 
or suit against the Justice or Justices who originally granted 
such Warrant, in the same manner as such person or j^rsonj 
toight have done in case this a<3 had not been made^ 

3. And whereas it may frequently happ'^ ^^'^'^ felons and 
pther malefactors, in that part of the United Kingdom called 
'ireUnd, may make their escape into that part of the pnited King- 
dom called Great Britain^ as also that telofts and otlier malefa(5tors 
in that part of the United Kingdom called Great Brit af ttyimy mflke 
their escape into that part of the United Kingdom called hel^rfd^ 
whereby their offences often rem^iin unpunished, there belilg 
no sufficient provision, by the laws now in force in (^reat Bri- 
tain and Ireland respe<?iively, for apprehendyig such,pffender$ 
and transmitting them into that part of the United Kingdom In 
whijh their ofiences were .committed : For remedy whereof 

■Jje it further enacfled, tliat, from and aftef t|)e first day of 
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August, one thousand eight hundred and four, if any person 
or persons against whom a Warrant shall be issued by any of the 
Judges of. His Majesty's Court of King's Bench, or any Justice 
of Oyer and Terminer or Gaol Delivery, or" any Justice or 
Justices of the Peace or other person having authority to issue 
the same within Ireland^ for any crime or offence against the 
laws in force in Ireland^ shall escape, go into, reside, or be 
in any place in England or Scotland respectively ^ it shall (and 
may be lawful for any Justice of the Peace of the countv, 
stewartry, riding, division, city, liberty, town, or p'Jace in 
England or Scotland 'respectively, whither or where such per- 
son or persons shall escape, go into, reside, or be, to indorse 
his name on such Warrant, which Warrant so indorsed 
shall be a sufficient authority to the person or persons 
bringing such Warrant, and to all persons to whom such 
Warrant was originally dire<51ed, and also to all constables or 
other peace officers of the county, stewartry, riding, division, 
cityj liberty, town, or place, where such Warrant shall be sq 
. indorsed, to execute the said Warrant in the county, riding, 
division, city, liberty, town, or place, where it is so indorsed, 
by apprehending the person or persons against whom sucl^ 
Warrant is granted, and to convey him, her, or them by the 
most dired^ way into Ireland, and before one of the Justices of 
the Peace of the county in Ireland, living near the place and in 
the county where he, she, or they shall arrive and land ; 
which Justice of the Eeace is hereby required to proceed with 
regard to such person ^r persons as if the said person or per^ 
sons had been legally apprehended in the said county iii ^ 
Ireland. * ... . ,,. ., . 

4. And, for remedy of the like inconveniency by t^ie escape 
into Ireland of persons guilty of crimes in England or Scotland 
respecflively, be it further cna<Sed, that, from and after th^ 
first day of August, one thousand eight hundred and four, if 
any person or persons against whom a Warrant shall be issu- 
ed by any of the Judges of His Majesty *s Court of King's 
}5ench, or of the Courts of Great Sessions in Wales, or any 
Justice of Oyer and Terminer or Gaol Delivery, or any JUS7 
tice or Justices of the Peace of any county, stewartry^ riding, 
division, city, liberty, town, or place, within England or Scot-- 
land respecflively, or other person having authority to issue the 
same within England or Scotlaad respeAxvely, for any crime or 
offence against- the laws 6^ England or Scotland respe<51ively, 
shall escape, go into, reside, or be in any place of that part 
of the United Kingdom called Ireland, it shall and may be 
lawful lor any Justice of the Peace of the. county or place in 
4 ^r^/tfW, whither or where such person or persons shall escape, 

'■ \ '• • -^ •"- . . • - . goi 
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go into^ or reside OY be,, to indorse his name on su<5i Warrant, 
which Warrant so indorsed shall be a sufficient authority to the 
person or persons bringing such Warrant, and to all persons 
to whom Such Warrant was originally dire(5led, and also to all 
sherifts officers, constables, and other peace officers, of the 
county or place in Ireland where such Warrant shall be so in- 
dorsed, to execute the said Warrant in the county or place ia 
Ireland where it is so indorsed, by apprehending the person or 
persons, against whom such Warrant may be granted, and t« 
convey him, her, or them, ]t)y the most dire<5l way into Englawi 
or Scotland respeVflively, and before one of the Justices of Peace 
of the county or stewartry, in England or Scotland respedlivdy; 
living near the place and m the county where he, she, or they 
shall arrive and land, which Justice of Peace is hereby autho- 
rized and reauired to proceed with regard to such person or 
persons as ii such person or persons had been legally appre- 
nended in the said county or stewartry of England or Scotland 
respec^vely. 

6. And be it further enacfled, that the expence of removiiMj 
prisoners as aforesaid to any place in England, Scotland, and 
Ireland respe(5^ively, shall be repaid to the person defraying the 
same Jjy tjie treasurer of the county in England or Ireland re- 
specfiiyely, or by tTie sheriff or Stewart depute or substitute of 
tne county or stewartry in Scotland in which the crime was 
committed, the ampunt of such expence being previously as- 
certained by an account thereof yerified upoii oath before two 
of the Justices of the Peace of said CQunty or stew^artry, and 
allowed and signed by them j and sucli treasurer, sheriff, or 
Stewart depute, or substitute, shall b^ allowed such payments 
in their respective accoimts. ' *' 

^ 6. And belt furither enafled, that the treasurers of the seye* 
ral counties in Ireland, who have paid the amount of any such 
expences so ascertained a^ afpresaid, shall lay the said account, 
together with the allbvvarice of the same so signed as aforesaid, 
before the Grand Juries of their respe<5^ive bounties, at the as- 
sizes holden for such couni^ies pext after such expences shalf 
be paid, or at- any subsequent assizes ; and it shall be lawful 
for such Grand Juries, and they are hereby respecflively re- 
quired to present a sum equal to the amount of such expences, 
to be raised from, the county at large, for the purpose gf re-^ 
itnbursing such treasurers. - - 

7. And whereas it frequently happens, that persons having 
stolen or otherwise feloniously taken away money, cattle, goods, 
or other ejK-cls, in one of the parts of the United Kingdom, 
sj ; . i ^ ^ . . ■ carry 
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carry the same into another part of die sai4 United Kingdom, 
and there have the said mopey, cattle, goods, or other effeifts, 
in their possession or custody j and douots may be^entertained 
whether they could be indi^led and tried in that part of the 
United Kingdom where such ofienders have the said money, 
cattle, goods, and other effedls^Jin their possession or custody, as 
the original offence was not committed in such part of the said 
XJnited Kingdom ; be it therefore further enabled and declared, 
that,'fVom and after the first day of Augusty one thousand eight 
hundred and four, if any person or persons having stolen or 
otheniv'ise feloniously taken naoney, cattle, goods, or other ef- 
leds, in any one of the parts of the said United Kingdom, shall 
afterwards ha^ve the same inoney, goods, chattels, or other 
effed^s, or any part thereof, in^his, her^ or heir posessionor 
custody, in any other part of the United Kingdom, it shall and 
may be lawful to indicl, try, and punish such person or persons, 
for theft or larceny, in that part <k the United Kingdom where 
he, she, or they shall so have such money, cattle, goods, or oth«r 
effe<5ls, in his, her, or their possession or custody, as if the said 
money, cattle, goods, or other effedls, had been stolen in that 
part of the United Kingdom. 

8. And be it fiirther enafled, that if any person or persons 
in any one of the parts of the United Kmgdom shall hereafter 
receive or have any cattle, goods, or other efFecSs, stolen or 
otherwise feloniously taken in any other part of the United 
Kingdom, knowing the same to have been stolen or otherwise 
feloniously taken, every such person or persons shall b-^; liable 
to be indi6led, tried, and punished for such offence in that 
part of the United Kingdom where he, she, or they shall so re- 
ceive or have the said cattle, goods, or other effecfis, in the 
same manner to all intents and. purposes as if the said cattle, 

toods, or other effe(51s, had been originally stolen or otherwise 
4omously taken, in that part of the United Kingdom in which 
Kuch person shall so receive or have sue}) cattle, goods, or qx^er 
effedh respedlively. 
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GEORGE the tliird, by the Grace ofGod, of the Uaited Km^* 
dom of* Great- Britain and Ireland, King, Defender of the Faith; 
and soforth, to Edward Medlicott greeting, we command 
you. that you have the body of the Hon, Robert Johnson de^ 
tained in vour custody, as it is said, under safe and secure con*- 
du(5^, or t>y whatsoever other name, addition of nam? or si re- 
name, said Robert Johnson is called in the same, before the 
Rig^ht Hori. the Chief Justice of our Cour? of Chief Place iii 
Ireland, at his house in Me;-rion-square, Dublin, immediately 
on sight or receipt thereof—together with the day and cause of 
his tTie said Robert Johnson's being so taken and detained^ 
to do and receive what shall then and there be considered con*- 
cerning him, and have you th«n and there this writ, witness 
WitLlAM DowNEs, Esq. at the King's Courts, Dublin, the 
28th day of November, in the 45th year of our reign. 

Examined by WALTER BOURNE, 

Pffutj^Clk. 9f the Crtnxjn. H. Gf R. CONWAY" 

J.S.EMERSON. 

In obedience to the anne:ited writ, I do hereby cerdfy^ that I 
ftm a Magistrate and Peace-officer of the county of Dublin, and 
that I apprehended and arrested and took into my' custody, oa 
jhe 18th day of January, 1805, 9t M41ltown, in the said county, 
the Hon. Robert Johnson, in the Annexed writ njinlad ; and 
that my authority for so doing was a warrant from the Right 
Hon. Lord Ellbnborough, Lord Chief Justice 6f England* 
duly signed and sealed by him — aiid which warrant is in my 
possession, and js in the words and figures foHowing ; ** Eng- 
" land' to wit. Whereas, it is certifisd to me by one of the 
** clerks in the Crown-oiEce, that the Hon. Robert Johnson, 
** late of Westminster, in the county of Middlesex, Es<j. one ©f 
** the Judges of the Court of Common Pleas in Irelana, stands 
** indited in His Majesty's Court of King's Bench, at West- 
minster, for certain misdemeanors, in composing, writing, 
publishing, and priming, at Westminster aforesaid, certain 
*" scandalous and malicious libels, of and concerning His Ma- 
" jesty's government of Ireland, the Right Hon. Philip, Eatl 
** of Hard WICK E, General and General-governor of Ireland; 
** the Right Hon. John, Lord Redesdalb, His Majewy's Lord, 
** Ch9«H?eUot and Keeper of the Great Seal, and one of his 
" Privy Council of Ireland; aod the Hon. Charles OsB or nk, 
o®e of the Justices assigned to hold pleas, before the King 
himself, in Ireland, against ths peace, &c. — to which indi<5^- 
" ment the said Ropert JoHNsoif hath nonas yet appeared. 
^* These ace therefore to will and require, and in His Majesty's 

** aanie. 
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♦ill At>pfejji>jsr. 

••name, stri(5Hy to charge and comrpand you, and every oT 
^ you on sight hereof to apprehend and take the body of the 
said Robert Johnson, and bring him before me or one 
other of. the Judges of his Majesty's Court of King's Bench, 
if taken in or near the city of London, or Westminster; if 
•* elsewhere, before some Justice of the Peace near to the 
" place where he shall be herewith taken, to the e;id that he 
•* may become bound with sufficient sureties for his appea- 
•' ranee in his Majesty's Court of King's Bench, at Westmin- 
*' ster, and to plead within the first eight days of next term 
^* to the said indidlment, and to try the same at the sitting of 
•• Nisi Prius, to be held after the same term in and for the 
"' county of Middlesex, and personally to appear in the sah^e 
•• court on the return of the postea, in case he shall be coiv- 
" vidted, and be further dealt with according' to law, hereojf^' 
fail not at your peril. Given under my hand and spal the 
24th day of November, 1804. Ellenso-rough. (Seal.) — 
To Ekiward Williams, gentleman, my tipstaff, and to all 
chief and petty constables, headboroughs and tythingmen 
••and all others whom it may concern.*' Antr which War- 
rant (the said Robert Johnson having at the time of the 
perfe<51ion thereof, and ever since resided at Milltown afore- 
said io the said county) was, previous to the- said arrest, duly 
indorsed withJiis name by John Bell, Esq. a Justice of the 
Peace for the said county ; and, after I had arrested the said 
Robert* Johnson under 'the said Warrant, so indorsed as 
aforesaid, 1 brought him before the said Johw Bell, at Mill- . 
town aforesaid, in the county aforesaid, to be dealt with ac- 
cording to law — he, the said John Bell, having .been present 
at the said arrest : and the said Robert Johnson then and 
there declined and refused to tender any bail, or to enter into 
recognizance, although requested so to do by the said John 
Bell, for the purposes stated in the Warrant of the said Lord 
Gftiief Justice, thereupon the said John Bell directed me to 
detain the said Robert Johnson in my custody; and, at the 
same time, handed to me a Warrant, under the hand and seal of 
the said John Bell, no\y in my possession, and which is in 
the words and figures following": " Whereas, a W^arrant issued 
"under the hand and seal of the Right Honorable Lord 
•* El L E n B o R UGH,' Lord Chief Justice of Eng:land, bearing 
*^ date the 24th day of November, 1804, and dire<5led to 
." Edward Williams, gent, his lordship's tipstaff, and to all 
.** chief and petty constables, headbouroughs, aiid tythingmen, 
" and all others whom it may concern, to apprehend and take 
" the body of the Hon. Robert Johnson, late of Westmin- 
ster, in the county of Middlesex ;— and whereas, the said 
Robs^rt Joi/nson, at tht time of issuing of the said War- 
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** rant, and ever since, hath resided in the county of Dublin^' 
** in Ireland, and for the purpose of authorizing the execution 
•' of said Warrant I, Jorfw Bell, Esq. She of His Majesty's 
** Justices of the Peace for said county, did duly endorse my 
^* name on the said Warrant; — ^and whereas, the said Warrant 
**.hath been executed, and the body of the said Robert 
•* JoHKsoN hath been brought before me accordingly; — and 
*' whereas, the said Robert Johnson hath declined, and al- 
together refused, to give or offer any bail for the purposes 
specified in the said Warrant of the said Lord Ell en bo-- 
ROUGH, or to enter into a recognizane in his own name, for 
** such purpose, which, by the consent of the Attorney-General, 
** t offered to accept. These are, therefore, to autnorise and 
** require you forthwith to convey the said RoBERTjoHNsowixi 
•* the most dire<ft way into England, and then to bring him be^ 
** fore the next Justice of the Peace, near the place where he 
•* «hall arrive or landi and for so doing, the aforesaid Warrant 
**^ of the said Lord Ellenborough, and the endorsement of 
•* my name thtreon, and these presents shall be to you and each 
•* of^you a sufficient authority. 18th January, 1805. Johm 
"Bell. (Seal). To Edward Mbdlicott, Esq. and his- 
*' assistants/' And I did accordingly take and do still detain 
the said Robert Johnson in my custody under the several 
Warrants and authorities aforesaid, in order to convey him by 
the most diredl way into England j and 1 did accordingly for 
that purpose upon the day of his arrest aforesaid and imme- 
diately after it bring him into the city of Dublin (being the 
most direcft way from Millt;6wn aforesaid to England) where 
the said several Warrants were duly endorsed by'FREDER4cic 
Da r LEY, Esq. a Justice of Peace in and for the said city; and 
•I was then about immediately to proceed to England with the 
body of thesaid Robert Johnson, there to bring him before 
the next Justice of the Peace near the place where he should 
arrive and land, when I was served with the annexed Wi:^t, br 
whioh I have been delayed from proceeding to England with, 
the said Ro b E R T Johnson, under the several Warrants and 
Authorities aforesaid, and under the provisions and authority 
pf an a(5l passed in the 44th year of the reign of his present 
Majesty, entitled, " An A<51 to render more easy the appre- 
** hending and bringing to trial offenders escaping from one 
** part of the United Kingdom to the other, and also from 
** one county to another." And 1 do further certify, that I 
have the body of the said Robert Johnson on the day and 
at the place, in the said annexed Writ, as by the said Writ I 
am commanded, so answers Edward Medlicott.* 

b No; 

♦ The Return to thfe Writ of Habeas Corpni vhich iffued out of the Court of 
Exchequer, dated io addition /A# lUfk ($ JRitmitntL which witnuul^iB (he Cout 
^ Kiog't Bc&ch« 
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/*Objectioh witl^not bemads to Mf. Justice Joh*sow goin^ 
** to England in the course of a month — he must be prepared 
*' to give bail then hintself in ;£10(X), and two sureties in^SOO' 
*^ each : Adopting this course, it w21 nor be considered neces^ 
** sary to ptft in force the Warrant of the Chief Ju^ice in; 

England, under Which Mr. Justice JohWson might be seh^ 

to England." 

^No. IV. ^ 

" DEAE si*, " DuUin Casile, ISth bee, 1804.^ 

** On tec^ving your Note of the 10th Itist^ 
f*. I expected to Rave learnt v^hether Mr. Justice Johnson had 
** determined to proceed to England,- as was stated bjr you tof 
f* be his wish to do. Finding that you had not been charged 
^ with any answer, \ am desired to request that you will learn* 
** from Mr. Justice Johnsom , whetherit be his intemion to gaf 
•* to England within the time mtentioned j — for should this nof 
^ be the case, or shoiiild he continue to decline charging yott 
•* with any answer, such proceedings will be taken, under the^ 
^ warrant, for his apprehension, as may be directed." 

" Yours very truly, 
^•7q ' - . -v /^ «A. MARSDENw? 



*r6. V. 



'VsiR, 



" In consequence of the state of mf heittk, 
'* by which I haf e been confined for above two months^ and of 
^* the recommendation of hiy physicians, to make use of the 
** Bath-waters as soon as I should be able io travel :-— A friend 
f* of mine was so good, as to solicit Hi^. Excellency the LoitDT 
*' Li E ij t E 1* A » T for me, that he wouldbe j^ea^ed to grant tne per- 
** mission to go to England ; and, at-the same time, (from some 
** rqmours I had heairl, that it was the intention of fiis Excel^ 
•* lency to cause nie to be prosecuted in England for some mis- 
** demeanor said to be committed by ftte there,) 1 did 'request 
" of the gentleman, wlio had undertaken the matter for me, tQ 
" express hay hope, tljat His Excellency's known mildness and 
''.humanity would afford me his protection during my stay at 
•* Bath, by an assurance, that no arrest of my persoft shouM 
*' take place there ;' as frorn my feefele itate of health, and ne-' 
*' cessary atfeence from friends and advice, I should be but ill 
"*' a1>ic, in such a situation, to nteet so deep ^ proof of fiis Exj 
** ceUency's displeasure/* - • » 



« 
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^ In consequence of this solicitation, two notes were fbr« 
.*' warded from Mr. Secretary Mail sd en : though these notes 
do not contain .my o^cial form, (a9 from the humble and 
private nature of my application they need not) yet» ii the 
fit9t conveys to me His Excdlency's i]\dulgent permission to 
-** go to Bath i coupled, however, with the conditioxu which he 
*' was pleased to annex, of my giving bail, and also the precis^ 
^' measure of ba3, which the |nagistrate should take ; and, at 
** the second states, that Mr. Secretary Marsdbn is desired to 
•' require an ii^mediate answer to the first. 1 cannot have any 
'' doubt that these papers were intended to convey/ to me Hit 
" Eyrellency's commands. £ deetn it therefore proper, front 
the respect I feel, and tjae duty I owe to His Excellency, to 
request that my answer may be laid before him by you, and 
*' that you wUl pave the goodness to acquaint |lis Excdlency, 
** that even if (lis Excellency's permission to me to go to Batlj 
^^ were unshackled with any conditicn, it would not be in my 
** power, in my present enfeebled state of health, to takeiiiimediatc* 
■^* adyantage of it at this season — and in the present ^tate of th^ 
** weather — nor until some favourable alteration, which mr 
** physicians hope for, soon shall take place ; and that you will 
'* ^so have the goodness to say that I am at this moment totally 
'V ignorant (except from vague and general conversation, and 
•?* to no greater extent than I haye already mentioned^ of .the 
^ precise nature of the fiict with which I am charged, and of 
?• the precise nature of the instruments under which procecd- 
^* ings are threatened against me bere-7-no such matter having 
•** ever come before me in the course of my experience. I 
f* therefore htnnbjy hope, that His Excellency will direct it 
"copy or copies of such papers or documents, as he may deeni 
proper, to be given to my Solicitor, that I may Jiave the be- 
nefit of legal advice in such a situation* — assuring His Excel* 
' lency, that it is my intent to tfe directed by the opinion 01 
^•♦impartial and skilful meri, and to submit to whatever course 
they shall deem right. At present 1 haye nothing to la J 
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?* the -Grown, as the prosecutor.* 
f Miltown, near Dublin, " I am, sir, 

•* ] 7th Dec. 1804." " Y^**'^ ^^^y o^^^i^n^ Servt, 

t Xi Sir Evan NfftM.I " fPBEB.T J0HNS0N,1 
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*^. tli; " Dublin Castle, 21 J/ JQ^f. 1804k" • 

** Your letter of the 17th inst. has been de- 
livered to me by y6ur servant, and, in reply. t6 it, I am td 
inform you; that the commiinications which have taken place 
'** between' your friend and Mr. Marsden' were altogether 
"•* private f and, therefore, you are not to consider the notes of 
■**.Mr. M^RSDEif', which you very properly observe do not 
"^ purport to' be official, as <;onveying to you, in' aity respect; 
** the Lord LiEurENANx's pleasure. "I have, ^oweVer, nd 
f*- difficulty in laying, that nt you are still disposed tb go to 
^* England, I have no doubt His^ Excellency, upon* a proper ap^ 
^ plication, wfll 'be very ready to comply with your wishes J 
,'^ htt tks to his extending, nn that event, a protection against 
^* arresr in England for tnisdemeanors supposed to have beeil 
^' committed by you there,- it is; ^ you must very well know; 
•** altogether out of His Excellency's povirer to anord you any 
^' suqh protection ; — ^however, 'the apprehension of such arrest; 
** for a bailable offence, cannot, I should presume, constitute an^ 
!*' objection to your going to England> according to your original 
•** intention, and the proposal of your* fidextdto Mr: Marsden ^ 
•** on the contrary, I should suppose you would feel it dut 
** toyour situation to meet any charge which has been preferred 
f* against you, without any appearance of diiEculty or delay^ 



** With respect to the latter part of your letter, which exv 
** presses a. hope, that • His Excellency will direct that your 
** Solicitor m^y be furnished with copies of certain papers and. 
^* docui2ients to whicl[i you allude, I have only to observe, that 
•**^no sudi papers or documents have been transmitt;ed froiii 
^* England — and, therefore, I have thought it alt;ogether un«- 
^' necessary to submit your letter to tlie Lo-^d Likutbkant'v 
** considlerattoh." ^ :. / . . i 

** 1 have the honor to be, sir, 
• ' ** Yoiir ^bedienr Servant, 

f^[Mr. Justice Johnm:\ ' ' ' " 'J EVAN NEPEAN^^ 



No- yn. 



" SIR 



' • > *M had the honor of receiving your letter . 

** of the 21st. — 1 put you to tllis second trouble, only to request 
•* you "will be so good as to excuse me for having taken up your 
** time' with my first application, iri consequence of a niistake 
^ wliidti I perceive I had fallen into. Mr. Sec. Marsden's 



flaom (laviiig bejen sent in answer to my application to my 
**Xii?iiD LiEUTfevAMT foT tea,ve of absence; though' J knevir 
** them to be so far private as not to contain ofiici|il ibrms, yet« 
•* I had not tjien the least doubt ^ey conveyed to me His 
** Excellency's pleasure, t thought I had obtamed His Excel- 
•* lency*s leave of absence, but coupled with certain conditions, 
"*' which, ifperfb(med» it was stated in Mr. Maiisde^'s aot^ 
"it -would * tt6t he cpnsideredT ^necessary td put iii- force/ in 
•* Ireland, the Warrant of the Chief Justice in England, under 
*' which' it Was alledged * ffix. Justice Johnsov might be sent 
*' to England.' As * the notb motioned my going td England 
** in tjt^ course of a n;iontJi,* I did not think it necessary to re- 
** turn an immediate 'answer, more particularly ab die sta^e of 
t* the weather, and of my health, precluded me from taking 
** advantage of What I then conceived to be His Excdiency? 
" permission. In two days after, {13th Dec.) Jlr. Secretary 
Mar^oIsn agsan wrote, 'that 'he was desired to learn' (I 
presumed by His Excellency) * whether it was my intentiott 
t' to go to England i for shoukl that not be the case, or^shotild 
<< I decline to send an answer, such prbceedixigs >ViU be taken^ 
** under the Warrant, for my apprehension, as may be directed.* 
^ It was the intimation conveyed to me by ^ these notes which 
^* led me to Elicit for a copy of any Instruments under which 
** proceeding^ were threatened to lie taken against me here iri 
**the hands-af die Irish Government. I am* 'sure, Sivy (Jut 
** good-nature will induce vou to pardon the trouble I hav^ 
given you, occasioned by these \5ommunicadons. 
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f 1 am, sir, 
f 9$th Dec. imJ!,' ' 'J, Haui hutable Servant 

f Sir JevfiM J^effM* !' RQBERT JOHNSON * 

f 515, . " ^rdrinn, Pecemher 31*/, 1804.* 

** Sir Evan Nepean has sent me, by His Ex- 
f cellency's dire<ftion, a copy of a letter which he received froni 
*' you, dated the 26rh inst. and informs me, that he had received 
•* His Excellency's commands to acquaint me, that His Excel- 
♦• lency ha4 noobje<?lion togracnting you leave to gotd England, 
** if no objedion should occur tQ me.* As I understand that 
** your healtJij requires an imme4iate journey to Badi,*and th6 
*• public service does not appear to me to make your remaining 
♦* in Jrejand ijecessary, I ca» taye >io objeflipQ ; and I am 

' *^ therefore 

* Mr. Joftic^ Jon vtov, in hit Letters to SijC Evan Kir tirH. of tbe 17th and 
*i€rh of December, ixiciitjom the (late of his beallb, sin frtfkdiit^ him fi4m goiDjf 



♦* thcrefot© to si$:mly to you, by His Excellcncy^s ceimmand;, 
^' that you have |iis ExfeUex^y>. permission to go. to England 
>f as soon as yon dunk fit." . 

** I have the honor to be, sir, 

" Your pao^t humUe Servant, 

f TSf ffof. Mir. Juslhe jGhnst^n'r^ « REDESDALe/ 

• * • * 

No. IX. 

€ f 

*• DEAi $i», " Dutlin Castle, 14/A Jan. 1805.'' . 

*' I send you a copy of a letter which | 
^' have received from Mr. Whit b, the Solicitor to the ^'reasur y 
^ tn £ngtand, and which oontains .what it is material should be 
^' communicated ta ]Vlr. Justice Johnson. I cannot do bettec 
♦• than pnt it into your hands for the purpose ; and I request you 
•'will feyor me with Mr. Justice Johnson's determinatkm 
f* ifaerevipaa with as Uttle delay a^. possible. 

" I am, dear Sir, 
*^ Youc most &ithful humble Senrant^ 

♦« r«' . . .^ « A. WARSDEU.^ 

Now X. 

(copy)' '■ 
THE KEMG «!;. JOHNSOR ■ 
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* 1 have the honor of your letter of ihd 5t^ 
^ instant, vv'hich I have shewn to Mr. Attoiiney Ge^erai., 
who directs me to say, that Mr.' Justice Johnson should 
be immediately ap^died to, ^nd it snould be notified to him, 
that an indictment has been preferred against him in tho 
Court of King^s Bench, and ifbund by the Grand Jury for, 
Middlesex, that a Warrant for his apprehension k in Ire- 
^ land ; — that it is much to be wishea that the necessity of 
** executing that Warrant sl^ould be superceded, efpeciallj 
f * under the impression that bail could not be regularly taken 
*f upon it in Ireland : That as the objeift of the Warrant is only 
to ensure an appearance and plea to (he indictment, and an 
appearance on the postea it convilfted, if Mr. Jo^inson 
f* will give an assurance (xVhfcii to obviate all ^listake should 
V be in writing) that he ^VlU forUivv^th ca^s^ ^n appearance t^ 
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•* be enicrcd, ai^ci within the fi^st eight days of the next term 
^ a plea to be put in ; and that he will appear in the King's 
•* Bench on the return of the postea in case he should be con-. 
^* ^<5led, the Attorney General thinks he will be justified 
** ii\ recommending and consenting that the unpleasant eytre^ 
** mit^ of executing the Warrant should not be resorted tof 
** but if he should refuse to give such asstirance, the AttoIit- 
VEY (jenbral is of opinion that, however unpleasapt i^ 
maybe, the W^^^rrant after having been endorsed by sonsc 
Justice of the Peace for the county or place where Mr. 
** JoHNso* is, mvist be executed, ^d the consequences, how- 
** ever painfiil, will be such as the law will impose,, and whick 
•* Mr, Justice Tohn son's refusal to appear and plead vrfu»r 
'^ tarily will (iusable die Att6rney Gek^rAl from pre- 
•* venting. 
• , : * riam^ Sir, . . 

« 9ih Jak 1805/' J • JOSEPH WHITE. , 

b^fie kln^^ \ Robert Johnson, fourth jrtstjps 

.V. fpf- his Majesty's Court of Common 

TCne Hon. Robert Johnson. T Pleas in Ireland, maketh oath m^ 
r; . ■ ■ J saith, that he hath lately seen a wri- 
ting, signed Ed-ward MtJoticoTT, purporting to be a returik 
to a writ of Habeas Corpus Issued in ihis cause, on behalf of 
{deponent — in which is set forth, a writing, stated by the sai3. 
EnWAiD Medllco'i^t in, his Said return, to be the copy of a 
Warrap^ frorn the Right Hon. Lord EtLENF0*ot)r6w, Lord 
Chief Justiee of Bn|!axtd, Ac.—- 1» wWch copy, as set forth in 
iairf return,{it is itt forth, that it was cetSgpd tdthrjwi hctrd 
£i»LfiNBpitoiJpH, by one of the clerks of the Crown-oflice, 
\hat the Hon. Robert Johnson, late of W^minster, in the 
county of Middlesex, Esq. one of the Judges of the Court of 
Common fleas in Ireland, -stands indicted in His Majesty's 
Court of King's Sench at Westminster, for certain misde- 
rneartors, in compostttg", ivriting, publishing,, and |if!)iting, at 
Westminster aforesaid^ certain scancjalous and raajicious libels, 
^f and concerning His Majesty's gpverinfaent of IVelantl, Tlje 
Right tfon. I^HiLi^ Earl of Hardwicrb, His- Ma je ^ ty ! &. JJ&jw 
tenant-general and General-governor of Ireland j, the Ri$;l|t 
Hon. JoH»j Lord l^EDESDAtB, His Majesty's Lord: (JhancdliEt* 
and Keeper of the Great Seal, and one of his PHvy Gpuneil <»f 
fr#land J and the Ifbn. t^A;Ri,is 0»bornb, one oi th^ Jufeeic^ 
aesigned to hold Plea», before the King himself, jn Iceland:--- 
TUs dep0ntm sai(bhe h^heacd and believes, that the indlc^• 

ment 
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inerit in the said paper mentioned, has beeh foirtid upon (he* 
prosecution of persons employed Or concerned in theadminis* 
tatioft of His Majesty's govet^meiit in Ireland, and upqn the 
infofmatidn of three persons, ^xho nreali, as deponent beKeve^, 
-attortiie^ of one or triore of the Law Courts in Dublin, and 
M^ere sent; jfs depoiient has heard and beliefes, from the cit^ 
^f Dublin .to the* city of London^ deponent 9aith, that iht 
^pers with which deponent stands charged .as the writer and 
publisher, drtd referrea tx) by said writing, called in said return 
-the Warrant of the said Lord Eclenbo'^oiexgh, were first 

Published iti ^ the city of London, as deponent has heard and 
elieves, betWeeii ttie latter end of the month of CWober, iA 
the year one thousand eight hundred and three, and the com^ 
•iiilencemetit df Jdnudry, one thousand eight huhdfed and four, 
«nd appear to bear date within that period, and rd?ite princp- 
pally to transactions, which dfccurred in Ireland, in or about 
,tlie twenty7third ^of Inly, one thdU^and eight hundred and 
three; and hnmediatety subsequent thereto> antj this' depohent 
positively saith, that he never has been out of this"part of the 
jUnited Kingdom, . but has coristamly resided therein since the 
latter end of October, one thousand eight' hundred and two, 
l>eing one year before the commencpiiient of .said publication^ 
and also a considerable time before the transactions concerning 
•J^hich .they appear, . as deponent believe^ to haye been written. 
This, deponent saith, "that any evidence which this deponent 
^ould procure, relative.to this deponent's hand- writfng, conduct, 
or character, do arise in the city of Dublin, and not elsewhere; 
and depopent saitK, that ne hath no means whereby he could be 
certain of or compel the attendance of witnesses in the city of 
Londoii| necessary for his defence. 

Sworn iff eft nit, Ms %\st dof 

KOBERT JOHNSON. »f January, 1805. 

EMERSON,. Attorney/" ^. tXiWm$i, 

No. Xli: 

The KiHg ^ John. Swift Emerson, of the 

V. \^^^ ^^ Dublin, Attorney, maket^ 

'The Hon, tiohert Johnson. Toath and saith, that he hath latdf 

I ■ . ' ' • ■ 3 seen a wridng, signed Edward Med- 

-iicoTTj purporting to be a returh to a writ of Habeas Corpus, 

tssued in this cause, on behalf of the Defendant — in whicn is 

aetfortha writing, stated by the said Edward MuDticorr, 

in his said return, to be the copy of a Warrant from the Rigl^ 

Hon. Lord ELLkNBOROuoH, Lord Chief Justice of England ; 

IQ which copy, as set fgrthiQ ^d retui'ibi u i& »et forth^ that it 

wadT 
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wad certified to the said Lord ELLeNBOROucir» by one of the 
clerks of the Crown-office, that the Hon. Robert Johnson, 
late of Westminster, in the county of Middlesex, Esq. one of 
the judges of the Court of Common Pleas in Ireland, stands 
IndiAed in His Majesty's Court of King's Bench, at "Vyest- 
minster, for certain misdemeanors, in composing, writine, 
publishing, and printing, at Westminster aforesaid, certam 
scandalous and malicious libels of and concerning His Maies* 
ty's gover undent of Ireland, the Right Hon. Philip Earl of 
Ha&dwicke, His Majesty's Lieutenant-General and General 
Governor of Ireland ; the Right Hon. foHK Lord Rbdesdalb, 
His Majesty's Lord Chancellor and K'?epcr of the Great Seal, 
and one of his Privy Council of Ireland; and the Hon. Cuas. 
OsBORNB, one of the Justices assigned to hold pleas before the 
King himself in Ireland. Thb deponent saidi, he hath heard 
and believes, that the papers with which the defendant stand* 
charged as the writer and publisher, and referred to by said 
writing, called in said return the Warrant of die said Ixn-d 
Ellekborough, werrfirst published in the city of Londoil, 
in a seriesof four letters, signed •* Juvema ;" the first letter bear^ 
ing date on the t^nth day t)f Oct. one thousand eight hundred 
and three, and the fourth letter bearing date on the twenty- 
eighth day of November one thousand eight hundred and throe^ 
in a periodical publication, called Cobbet's Register, as this 
deponent believes, and this deponent saith, that the said let- 
ters are now and have been for a considerable time past pub- 
licly exhibited for sale in the principal booksellers shops iu 
the city of Dublin : This deponent having purchased a volurai& 
containing the said series of letters, signed " Juverna," at a 
b9okseller's shop in the City of Dublin, where the siame was 
publicly exhibited for sale ; and this deponent saith, he hath 
frequently seen advertisements in the Dublin newspapers, an- 
nouncing the publication of Cobbet's Register, which contain- 
ed the said letters, and the sale thereof in the City of Dublin, 



J. S. iSMERSON. 



Sworn htfwt me this ^d Diay 

of January^ 1805. 

W. DOWNJES. 
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DELIVERED BY 

The Honorable Mr. Justice DAf"^ 

IN THE ^ASE'OP 

irhc Honpr^b^e Bfr. Justice JOHNSON, 
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(Sourt of %inz'fi''B^r\(f^. 



!t must be admitted that the present question, in whatever 
Mint of view it be taken, is one of most vital importance. Chi 
§ie one hand it concierps vmx essentiajly th? liberty of every 
sxibje^ in t)i^ llnited Kingdom froni the highest to t^e lowest ;r 
en the other hand, the acknowledged object of the statute be- 
{i>re U9 is, ne male^icia nnuimaht imf^Mt4i. On the one hand 
<!k:cur$ a question which touches the most precious birth-righl^ 
tX a British subje(5^; on the other, an objecfl of great public 
"Utility. And, therefore, whjie I readify admit in hmene that if 
is our duty so to interpret the statute fis shall best repress tliie^ 
' miachief and ^dvai^ce.the remedy, I clairti it to be conceded to 
me that the'GourtjLn its construnion is bound to keep steadily 
in view> as its polar star, thp principles of civil liberty, i^a 
not to push or strain a construction which may trench there- 
upon an iota -beyond the stri<ft necessity of the case. 

In construing this statute I shall adopt the course pursued 
by my brother Daly, and consider : 1. How the law stood 
before the passing of the AA 2. What was ' the mischief 
which the law had not at all, or had but imperfedly provided 
for. And 3- It will then be my duty so to construe the sta- 
tute as to make the remedy co-extensive v^ith the mischief. 

, 1. At common law there was no power in the State but Par- 
liament that had a right to send an^ snbjedt out of the realm 
Against his will. It resulted as a natural and necessary corol- 
lary 



lanr from personal liberty^ that «yery, Bxitish subjedl had a 
right to remain in his Qwn country till driven from it by the 
isentence of the law. The great charter accordingly de- 
declared (for it is but a declaration of the common lav/] that 
^* nullus Uher h^mQ capiatur vel imfrisonetur * aut exuletur 

pisi fit judicium pffrium vel ffr figfm terrdf'* And Lord .Cok^!|( 
comment upon Exulennt (2 Inst. 47.) is in diese words : — 
** this is a beneficial law and is construed benignly^ and^ 
^* therefore, the King cannot send a subje(fl of Eniguna against 
** his will to serve hipfi out of the realms and not ev^n to Ire- 
** land to serve Jiim as deputy." And give me leave to add, 
nor could he be sent out of Irdand into England against his 
vijj^ ; ibr as wide as the King's dominion.s extend (s^ve only 
Scotland) so wide is the dominipn of the common la^v. 

r 

. But though the law was thus clearly and unquestionably 
(established in the point, it became necessary jin consequence 
of the arbitrary pra<%ces of the House of Stuart to re-assptt 
it in this as well sis in otfaer important particulars touching the 
liberty of the subjert, and to throw up fresh fences and new 
lines of protedHon round «t. Accordingly in the great Habeas 
.Corpus A6\ of EngUnd (SI Car! % % 1%) w^ find that im<, 
portanc right of the subjedl insisted upon with a jealous and^ 
jan ardent anstiety, and as' it were c^nsecrattd to all fliturity in 
the following words; '* And'for prej^enting iUegal imprison- 
^' ments beyond seas, be it jpnacied that nq subjecfl of thi;; 
** reedm shall or pay b? sent prisoner into Scotland, Ireland^ 
** or any place beyond seas ; and that every such imprison- 
xnent is hereby ena<Red and adjudged [i. e. declared], to be 
illegal"~runder the heaviest penalties that i know infli<5lea 
by any existing statute short of death. That statute how- 
ever provides (s. 16. J ** that if at any time any person re- 
^* slant in this realm shall haye* coipmitted any f/ifh al offanc^ 
■ in Scotland or Ireland, or any of the plantations where he 
OQgfat to be tried for this oflbnce, such .person may be sent 
to such place to receive such trial i in^ such iipanner as the 
s^me might have been used before the making of tliis Afl.*? 
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SPhis latter clause we see recognize a practice theretofore in 
use of transmitting capital prisoners to be tried in Ireland}- 
a pradHce stated by tjjie Attorney General to have originated 
in fhi^ prerogative, but whicji I ratjier hold to have been a 
wholesome encroachment upon' the common law. Mr. Justice 
B ckstonle Jays it down broadly and without qualification, 
** »h&t no power on earth except the authority o.t Parliament 
* can send any subject of England [and give leave again tq 
f acid any subje<ft of Ireland^ out of the |and qgainst his 
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** will; no, not even a criminal." (1 Comm. 137.) But tliii 
I hold to be more curious at this day, than necessary to tl^ 
present discussion ; because even at that period of just jealousy 
of the Crown and noble ardour for the liberty of the subje(5^^ 
it was thought expedient to legalize die transmittal of cafiial 
offenders from England for trial to the scene of their crimes. 
And upon that law we find the King's Bench of England have 
repeatedly adled. 2. Ventr. 314. Stra. 848, Fitzgib/lll. S. C. 

In Ireland the common law remained unaltered by any ex- 
press provision ; and it is remarkable that when the Habeas 
Corpus A<Jl was oDtainec} In Ireland in 1782, the whole of that 
important provision ** for preventing illegal imprisonmenit 
beyond seas," was most unaccountably omitted. I $ay unac-^ 
countably ; becau^ if a confidence in the House of Brunswick 
were (as suge;ested from the bar) the caxise of this omission, 
the generous love of freedom which has hitherto charaAerized 
that House would have furnished an equal argument against 
abridging any of the J5rovisions of that other Magna Gharta., 
However a "reciprocal pra<ftice of transmittals in ' iapiiat cases 
Obtained here, if nbt springing from the prerogative, yet 
san<5Hbned by that salutary prcrvision of the English Habeas 
Corpus A A, by the c omit as gentium which has established the 
prz6^ce among all civilized States, though utterly unconneA- 
ed, and by sound and substantial policy ; a practice analogous 
to that of back-*warrants between county and county, which' 
had long obt^ned in Ireland before^this statute, and so settled 
amongst us^' that it is aAually recognized as the law of Ireland 
l^y * Gl I.e. 9, a temporary Irish Statute stacemade perpetual; 

% Such then was die state of the law in the present point at 
the dme of the Union. The interests of the two islands be<» 
coming altogether identified by that measure, and it being 
material to create a co-operatiojti between them in the admi«> 
nistration of criminal Justice, the common Legislatiu'e con- 
ceived that it resulted from and was comfofmnbW tp their re- 
ciprocal obligations, and common- interest, to provide that 
Neither island should condnue an asylum for the fugitives of 
the other. That policy had already been long amd lipbri as 
between county and county in England, and afterwards aa 
between England and Scotland, and no doubt the wholesome 
effe<5ls thereof had been thoroughly prbved and felt. (See 5 
£dw. 3. 11. the '23 G. 2, 26. H. and 24 G. % 55. and see 13- 
G. 3. 31. Brit.) The case of f/i/^f/a/ offenders we have seea 
had aready been provided for, I will not sav in the most con* 
sritutional manner, or with sufficient regarcl to the right»and 
accommodation of th^ prisoner; but I join Mr. Attorney Ge« 
'4 ■■'■■■■■ ■' neral 



mt^ In chaUengiag universal experience to say whetheE :^^n~ 
gle instance was ever known of a p^r^on. fapiiai/j transgr^^sina 
\n one island, and daring with impunity to shew his head ana 
go at large in the other. I cannot therefoiie. concur wirh 
iiHounsel for the Prisoner in linfiiting the operation of any part 
of this statute to cflpitai offenders. Their cfiie was not the 
mischief which pressed itself HpQn t)ie attention of the Legisla- 
ture^ because the Secretary of State's warrant had been ^und 
in capital cases to answer sufficiently the purposes of %h.% 
Crown, and pn tl^e part of tl^e 8ubje<5l no corn plaint had 
been made of any oppressive exercise of that process in 
such cases. The real s^nd urgent n^iscl^ief was, that ai| 
offender who might commit ^ daiige^rous qr malignant mis^ 
demeanor (suppose a seditious conspicacy or a traitoroum 
and foul libel), or perhaps a very criminal clergyable felony 
(as a larceny to a great amount) in one country, was^urey 
by withdrawing himself into the other, to brave and set at 
defiance qU pursuit or prosecution. . He was out of fh^ 
legal jurisdiiR^on ; he was beyond the reach of any knowii 
process j and \ms{ enjoyed, \a unmolested security, the fruits as 
Afvell as |h«s injfamy of his crime.. The mischief is clearly an4 
distinctly recited in the preamble to the 3d Se<5t. of this Sta- 
tute : " Whereas it may often happen that felons and other 
V malefa(5lor3 make their esca^ from one island into the other, 
*' 'wherehy their •fftfU€$ unjoin un^msbtd." Now it is a maxim 
in law, that the preamble of a sta^te fnust be (ake^i to be true* 
Try then the question by that test, and it will be found that 
the view of the Legislature in t)iat preamble could not ^ava. 
been confined tx^ ^e escape of capital offenders only, becau^ 
•i^ would no( be true to say that capital offences tHereby re-- 
trained unpunished. ^' Felons and other matef^diors are 
terms as compreheni^ve as the English vocabulary can furnisl^ 
to express all degrees of p&nders froinjthe most trivial trespass 
vp to the most disastcfrous treai^on. THe legal j^mport of 
** malefa<5lor," is offender^ in its most generic sense ^ but here 
it is used to import specifically a trespassers because every ma- 
lefa(flor '^ther ths^n felon can be hyt^t a trespasser. I reihemberii^ 
the first argutnent of this^ case at my Lord's hpui^ we were 
i:eferred by the Prisoner's Counsel to the statutum Je maUfacf- 
rshus in parcis to prove that tl^e Legislature invariably apply 
the word ♦* majefa^or," to one guilty of the m/rfpra crimirut. 
But upon reference to thatftatute^ and tpanotlier of the same 
i^eign (1 Westm. c. 2D.) it will be found that " nialefador" ia 
^e one, and its Norman Synoyme *' Misfesour'^ in the other are 
used ii\ the limited sense of trespasser, and are so translated in 
4^ery edition of the statutes. So also Lord Hale (2 H. H.r. G, 
1^15, 14^.1 uses the word " malefactor", repeatedly to signify ^ 






trespasser or hatlMe of«i^der. But the ftippanf ftatwet? to ^ 
this is, that the language and the laws pf Qur English Justiniaii 
aner become obsolete, and an appeal is made in a court of taw^^ 
from the authority of Hale to that of South, of Rosconmioif 
and of iSiakespeare f--»But^ if a doubt can still r^maiir, look 
i^t}M preaihbldof the 4th se<ft. which refers to the antecedent^ 
and iff out an ahstraif^ of it, and you wttl find, for ** (elonsi 
^nd other malefa<flgrs/' 9 language of the most comprehensiTd 
and umequiTOCal import substitut«J; " and, for remedy of thi$ 
•* like inconvenience, by the escape into Iretertd of personi 
^ guilty of cHmts in Great Britain, be it ena<5led," &c.~The 
statute then proceeds to ena<ft, in both clauses, in the same ge- 
neral and comprehensive language : " for remedy whereof, be 
•* it ena(5ted, that if any person, against whom a warrant shall 
** be issued for ««jp crime or ojftnce against the laws of Ireland, 
** shall escs^pe, &c. into Great Britain,-' or nt'tce njtuL 

\ feel that much time has been wasted in ascertaining th«; 
mischief in conternpla|(ion of the Legislature -as ber«yeen the* 
fwo islands; it floats upon the Very surface of both those; 
clauses^ and the mere reading of thepi^nust satisfy any direcS" 
»nd tmsopW^cated understanding, that this reciprocity of 
process is not meant to be limited to any particular degree o^ 
order of offence. And 1 cannot but regret, that Counsel for 
the Prisoner should dilute, with such a^ milk-and-water argu^ 
roitixty a case too strong to stahd in need of sophistry or forced* 
^nA unnatural constrtrtfHott.—TTie rest of Mr. JJdhlason'^ pdw- 
i^fu! atid impressive argument' might disdain to borrow ai# 
from so feeble^ an asstociaite; For myself, I htive no doiibf, 
ppon- a combined yiew of the title of the statute, tW preainble^ 
of the 3d and 4th clauses which recite the mischief, the body 
of those^two clauses^ which reciproc^s the rertiedy, and the* 
feason tceA policy which called for themj that the grievance 
felt by the Legi^Jatilre was the escape fs^ offenders generally? 
pvbether " -fHons or other maiefacSors," whether high or low- 
IP the scale of og^nces) from the jurisdinftion wherein they 
itansgressed, ^nd who thus eluded^ justice. The statute, by- 
new and constitutional regulations, facfKtafes the arrest ana^ 
transmittal of r^/i/^rf offenders, who were before liable to* 
Botji. It t^ikes- them out of the hands of the Secretary of State^ 
atod a King's Jlessenger, whose authority had been warmly 
cuestioned in an enrly p«nod of this re^n, and who mighr 
detain their prisoner' till if suited their own convenience that 
he should travel, it puts hi^n into the hands t>f the known' 
ministers of the law, the Justice of the Peace and the Gons.ta- 
We, who are commanded to transmit him forth^th. — And" 
it extends, for the first time, the prpcess to dergya^^le felonies 
ajid pu&demeanorsL , ' * 
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- ftmt it If dbjeAed for the pctsoner, that had tlie Legtstaturff 
Meant to ittdade bailable offences within the operation oi' that 
Dart df the statute, they would have provided means for bait^ 
mg .the offender in the island to which he had eicsliped ; and 
th^ rather, ai the subjeA of bail was so immediately before 
their eyes. The Legislature (says his council) have studiously 
and accurately provided in the case of bailable offences, as be- 
tween county and county ; and is it to be imagined, in a case 
of infinitely i^reater . hardship, as^ between island and island^ 
that they would not have a<fled with the same tender and con- 
:^titntional concern for the rights and convenience of the sub* 
jed^ had not bailable ofiences been utterly excluded from their 
contemplation ? To this I answer, by admitting at once that 
inch provision could not have been accidentally omitted. It 
was impossible^ where bail Vvas so carefully provided in .the 
Mme statute, in a case wherein the inconvenience and hazsird 
of the sea did not cxUt, where that same law had been acfled 
upon upwards of thirty years bewteen England and Scotland 
without amendment or complaint, it is impossible that Such 
^mission could have been by accident 6r §Jt impf^^io. But^ 
htstead of subscribing to those eloquent but misplaced effusioni 
upon the liberty of the subjed^, and the rights of ma^i, which 
enlivened this dull and dry argument, or instead of inferring 
firom such omission, a construction militating vvith the letter^ 
spirit, policy, and clear meaning of the statute, I draw from 
it a powerful, aiid, in my mind, an unansWeraUe argument, 
to prove, that iscdpe is of the essence, and forms an indispen«- 
^le ingredient, in the composition of every case to bring it 
within the statute. — I would not, of course, oe understood to 
use the words escape and fugitrve in their stri(ft an^ legal mean- 
ing ; as if an escape had been effe<^«d from prison or arrest, 
or a catchpole were at the party's heels. I apply the words, 
in a more enlarged and generic sense, tp all who, by with- 
drawing from me jurisdi(5^ion of their offences, decline to fen- 
der themselves amenable to justice. — It is observable, that the 
Very title of the statute presumes 'guilt in the objed^s of it ; it 
is, to render more easy the arrest, not of person? charged with 
ounces, but of offenders who escape; thus inferring, as the 
law warrants, ad(ual guilt fronii the flight. Flight, or an es- 
cape from arrest for felony, is an acknowledgment of guilt ; 
and, though the prisoner be acquitted of the principal felony, 
he shall fdrfeit his goods and chattels, if the JUry find that he 
fled, tiow, though flight to aVoid arrest for a misdemeanor 
be not attetnded with such extreme consequences, still the prin- 
ciple is the same ; every man, who is accused, is bound to sub- 
mit himself to the judgment of ^^ law ; and, whether it be » 
trespass, or whether it be a felony with which *he is charged, 
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|t jTW^j- with tifuth^ be said of him who ijirinks Iroln trial-* 
Jfacinui fatetur qui judiciuiH fugit, I consider a person, who ia 
arrested after escape, ^uaii in execution. Public justice de- 
Inands his presence where only he is responsible, and the charge 
Iran be investigated} and, if it be easy under, this statute to 
unagine a case of hardship, it should be recollected, that the 
party has no right to complain of a hardship^ ^He legal con- 
sequence of his owh criminal condu(5l. If it be a bed of 
fhomi upon which he reclines, it is a bed of his own makii^, 
Thus,^ then, concurring i^ I do with the rest of the Court, that 
bailable. offences, no less, than feldnies, are within the mischief 
of the statute, if we apply it to tne case of one who never was 
in thjs , coimtry where the crim^ was . cbmmitted, who never 
could' have fled, escaped, or migrated frotn it, who is to be- 
found at his post, ready to meet his accuser, who is amenable 
to process, trial, and punishment for his offence^, where by law 
lie is respohsible, if we apply the statute fo such a case, we im^ 
j>ute to the legislature a wanton an,d outrageous violation of the 
most sacred birthright of a British subject — we charge them 
v^ith having, not accidentally, but.by design and premeditation, 
stript the subjedl of his con^mon law rieht of bail, in bailable 
cases, guaranteed., and vainly hoped to nave been perpetuated 
to him by the Habeas Corpus Acft* .Wher^s, if you limit its 
operation to. such ds withdraw from the coUntry where they 
committed the crim^, ^nd thus elude the punishment whicn 
justice and the public interest demand,, ybu vindicate the sta-- 
tute, and its author, for the oinission of bail in the second part 
of it, and shew that he a(5led in stri<ft conforptity to the princi- 
ples of the ctiminal law and of the constitutioi^ 

3. I now come to the construcSibn of the statute which enads 
the remedy ; though I feel that much of this has. been anticipated 
under the two preceding heads of my argument. The A<ft is 
compounded of three British statutes, and consists of two parts : 
thefir st part establishing a co-operation by criniinal process be- 
tween county and county in Ireland, anal6gous to tne already 
existing statute law of England ; the second establishing the like 
between island and island, such as has obtained for many years 
between England and Scotland 3 and both purporting to bring 
to justice such offenders as, by quitting the scene of tneir guilt 
would *' remain unpunished." As far as the title of the statute 
may have any weight, nothing can be more expressive of the 
objett. — *' An AA to render more easy the apprehending and 
** bringing to trial offenders escmping fi*om one part of the 
<^ United Kingdom to the other, and also from one county to ^ 
'< -another." Then comes the preamble to the first part which 
is .confined ^acomuies — ".Whereas it frequently.happens^ that 
*^ persons against whom waiprams are granted by Justices of 
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*' Peace in Ireland escape into other counties out of their jur^v- 
** ifiction: and it may ako happen that persons having com-^ 
** nutted offences in some county in Ireland may reside or bd 
** m some other county out of the jurisdiction in which such 
^ offence was committed, whereby such oflfenders may ttasil^' 
**^ avoid being punished.*^ This preamble plainly refits to two 
diflerent kinds of escape : the one after warrant granted, and 
to elude it^ which is the limited legal sense of escape^^Ait 
other a withdrawing out of the county before ^ny Warrant 
issued, and even without any direA purpose of givoiding m 
prosecution, which in a colloquial sense would also be an es^ 
£ap9. That such is the true construfKon of this preamble will 
appear by reference to the two British statutes from whick 
this iirst part cf the A A is -taken. The first is a sxn^e dauso 
of 2S. G. II. 26. 8. ll. which enafled. ^* that in case any per- 
" son against whom a legal warrant snail be issued shall escape 
'^orgo into any other countj^ out of the jurisdiction of the jus- 
** tice granting such warrant, it shall be lawful for any justice 
^ of any county to which such person shall have gone or escap€^ 
** to endorse siioh warrarit, and to cause the person against 
'* whom the same shall liave been issued to be apprehended 
•* and sent to theiustice who granted the warrant, or to some 
•* oth^r justice of^ the coiinty irorii whence such person shpJl 
•• hAYcgone or escaped/* 'This clause among the other defedi* 
was soon found to have reachfed but half the mischief, namely, 
the case of persons escaping out of the county after warrant 
issued. The Legislature therefore amended the clatise the 
following session by the 24. G. 11. 55. which recites that whole 
clause, and adds, ** And whereas such offender may reside or 
ie in sonyppther county out of the jurisdidlion of the justice 
granting^uch warrant tefore the granting the same, an J. 
without escaping er going out of the county i^ter such warrant 
granted.** And then the statute oroceeds to redKFjr that 
omission in the very words of the Act before us, by adding ia 
the ^nacfting part those words, " reside or be" to the former 
words " escape or m into* used in the 23. G. II. It is plaia 
then, considering wnat the defe<ft was whish the 24 G. II. pre* 
fessed to amend, that those words *• reside or be, were intro- 
duced to meet that casus, improvisus ; to provide for the case of 
a person who might withdraw from the county where he com*- 
jnitted die crime, and "reside or be** in another he/ore any 
Warrant granted against him. 

Thus then, reddendo singula ssnguUs^ the purview of thi$ 
part of our sttKute may be fairly paraphrased as follows $ 
** Be it enaAed that tn case any penon (having committed oh 
** eWence in «ipr aunty in Jrelmut) against whom a warrant 
^ ihfdl 1^ issued by any justice of dbc said coutity shall after 
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• *'. $mh, wsw-rtint issued) escape or g<y ixita, or (iefdiri tHe. grant-. 
*t ing su<i;h wwrrant)' reside or be in any other county, it skalf 
*? be lawful for any justice of tlic county where such perroh 
'< sh^U escape, gq into, reside, or be, to endorse his nam^oii 
*^ sii^ warrant,*' &c* This in my judgment is the natural 
and p^in tnterpretapon of the chiuse, cominensi^ate precise-* 
ly w^itband going the fuU length of the nuscnief, and one not 
open- to soipe strong jobji&diionsr urged againsft other construe-* 
ttpJSis. 1t*he plain obje<^ of this part of the A<fl is to rendetr 
aoipnabie |o justice^ n^n ysho by quitting the scene of their 
crilQey wK^tbisr before or after warrant issued, and shifting 
i|%(o another- jurisdiifHon^ would ** renaaln unpunished.^ 
l^JEiawk. IS^. 6tk. £dk. , ^ 

But w&h'we'^cawipto |he sbco^d, yart 9f the stafutc regur, 

lating the co-operation between island and island, it woultf 

ceem a^ if the |egislat;ure had nJ\rro^yed somewhat tEcir viewi, 

as to the mischief to be rbnedi^d. The only ?riischief recited 

Si iRe third secSfen, isi tfie eluding punishnxent by escape ^ 

every otSer migration frpm the one» island to the other, which 

l^doeen Avitji a pc^iriute precision recited as from pne county 

tb another in the preanabli? to the first part of the statute, is 

Jii tl^is pre^bl^ (Knitted, or rather dropt. " And whereat-' 

*** felons aiid other malefeflor? may m^ke, thiir esc0M from 

** one isrand to th^ other" whereby their oiFences remain un-r 

*^ punished, their being no suiBcieftt' prQVision (or apprehendr 

** inff /wfX offenders and transmitting tliem intp the island in 

*. which their offences were, committed 5 for remedy where-^ 

** of, &c.'^- And least aiiy doubt shoidd retiaain that such waf' 

, t)ie mischief, and such alone, which the legislature had it in 

oDntemplation as. between island and ikiand to remedy, th© 

fourth section recites that mischief \xk stSfl morb pointed terms^s 

*l A"?^ f®*^ remedy gf the like inconvenience by the esc^ inta 

** Ireland of persons guilty- of crimes in Great Britain. The; 

^bvious motive to this variation of expression was, that the le^ 

gislature .meant to confine thflt part of the statute which reciw 

lates between thie two islands stricSIy to escapes, (wheth,er.beH? 

fore or a/ter warrant issued) made for -the purjjose of.eludingi' 

Justice. Now the consequ^ce of siich narrowed constru(5HoA 

- of this part will be, that, as between island and island, minor;" 

and trivial trespasses will in.effe<ft be shut out from the sphere 

and scope of the statute/ and none will fall within its praeticat 

operation, but offences of an higher order. Government it 

e^ilnot be feared will interfere but iir cases which concern th^ 

%tate^ or in the majora trimina ^ and as' to those paltry misdls-^ 

iiieanors and mere personal injuries, which have so excited 

the sensibility and alarih of counsel', is it to be seriously nppre-- 

fonded that an o^^der to siiun th^ even^ of^such a pros^eu- 
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ilt^gk HvoiM^" ^9citp^ or ** gft and reside** WyMid lea^ or if 
Jbedid that a protecutor woujid for a petty vengBact intur th^ 
wpenoe and incOHteHiesice of bringing Jum back ? Such ap- 
pears t9 kaveiieeii Ru^nead's conctrucfHon of the 13, <yeo. III. 
:B1^ froiA which the aecund |)arc of our statute iB taken > aifd I 
cannot concur in tjho re^ec^io*! CH^tupon his marginal ^stra^ 
of that statute, referred .|o. jrom the bari not at kgislarivtt 
uuthbtity, but an tht opimon {^wiUai quantum) of an edttori 
who frolnhisie^rn^ l^refaoe, and hU numerous and i^efbji 
references to the reporters appears to have possessed extensive 
erudition,, and to have been deeply versed in the statute law of 
England, ^ut what closes In thy mind all question upon tkiy 
jpoint, is the foitowing passage to Ije found in the ktfer edifioti 
of Blackstone's. Commentaries j a wotk not more distmguished 
for its lucid order and dassicr elegance, than as an authority in 
ail legal and constitution^ questidhs. After touching upon 
jb^ck'Warrants whidi had long pr^iled hi Eiigiand and (we 
Jcnow also in Ireland) whhout lav^, and referring to iSbe twd 
jSritish Statutes of Geo. II. which leMfeed tfeem, the le?irhed 
commentator thus condudes : ** And no W by the 13 Geo. Ill" 
**^S1^ any warrant for apprehending an English offender -wh9J 
** may hate &sca^ into Stotlan^, andtice versa, vtta,^ }sfit eh- 
* dorsed and executed by the local magistrates, and the of-* 
,** fender conveyed hack to that pan of the United Ringdoiof 
•• in whidi such offence v^ets conm;iitted.'^ 4 Comm. 5&a, lith 
#dit. , * 

. i c<lnfe98 those impevfir^o»6 in t\^ seOiinA portofthe statute 

4o not f trike i)iy 4ti6f:t sight; w}^eh ore relied on with su^^^ 

CQftfidcteceon th^ <Haie hdn^, wj^iphwkb luch unjust facility* 

sfre conceded on the othef * ted' in which counsel (tel both 9^A^^ 

i)nd siicb cbnTcfaieht rtfugo frcH)| the objexAloA^ urged againsi: 

tb^ir respedhve ck>fistru<ftiQiEis of tfa? statute, tt prol^bly wc^ld 

he nMire X9 be desired than praj^ableto eftnbush a rep{^oca)) 

pow^ of baihngblKWie^ three Coimtiiies^ diffel*it^ so esMmialjr* 

Iti tfa^tria#»f b# supj^^t^ukg.np-such difficulty to: tfxi^,/ 1 hPM* 

the fttatujte (whi^h wafi» tatroih«Ci^*by ftlawyaif highix^o^ce anci* 

ocmneilt in chftra<9er at the English baif J ^ haivf^ been a^ w^i^* 

swd maturely cd^sidered in its pr<>^lsio9is, aji it is ssf^titary and* 

politic in its pririciple: It Has tean in both its p$rt$,. fhe' \a>y of 

chehi^d ixr Great l^ritain^fiir itRmy^'ye^rs ^ it has there stood 

the test of long experience ^ aixd it whs teservedfor the sagacity 

displayed thrcwgb tlje present oiae tp dist^v^r §H V^ iqipfpftC' 
fidnsi---- ^ : ' . >. • •■ v . ... . f^ . .^- 

|5ut tjie counsel f&r tSie cro^yn contetid that this ,cohsrrirdl(o^* 
is t'oo narrow*^ and tH^t the body of tlie statute '( which is not* 
to be controled by the preamble) is Varge enough to embrace 
P5^ only all ftjgitive offenders, but anomer. class of pfl^nders. 
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mmely all such as by a eonsmi(fHve pvesenee transgress \n mie^ 
island while they reside in the qther. ** Be it ena^tl diat if 
** any person against whom a warrant shall be issued' for any 
** crime against the laws of Ir^laiid shsUl iscafe^ gtrintt^, reside of 
** be in Great Britain, it shall be lawfiil for any magistrate elf 
** the place in Great Britahi whfrre such perton- shall escttpe^ go 
•* fif/ff, retsd$^ or fc, tb^endorse such Ivattant, &c.'* And in sup^ 
port of thisconstrudlidn, it is asserted, that ^s latter class of« 
offenders would escape unpunished if not included within 
^e operation ofthe present statute. * » 
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Totbii} extended construdtion several i^t^oi^g ob jecflions rush 
tippn the- mind. > It is very )tniii that the bbdy <^ purview of U 
statute shall not be narrqwed hy a preamble,, because the pur^ 
^ew m^y and^often dqes remedy the mischief^ and do more ; 
but it is. no less true th?^ where, axty doubt exi^^ts of the trud 
ioeahing of the purvievir, the preamble is a safif a^d $ur(^ key' 
io it. -In the king v. Cartwright, 4. T. R. 490. 1%e defen- 
<Gbnt wasindi^d for an assault upon a re^venne officer, under 
di» 9th Geo^ II. $, which ena<9s, '' that for t^e more imjpar^ 
^^tial trial pf any indiAment found, for an askau^t committei^ 
/* lyQH a Rfvettue, Ojficpr^ ^Very sucj^ offence may be tried i»» 
*^ any county in England.'^ ^be defendant v^as found guilty 
^n the count which stated the offence to have been committed 
lip Surry on the«pr9secutor whom it; described to be a Revenue. 
Cjt€er\ and the venue was laid in 'Middlesex! 'On motion ta 
Arrest t^ judgment it was argued that the statute, tho' the 
Words W«-e ghncni; waft meant to extend^imly to* assaults on 
officers in ihe exeeuiion of their ^^ce. And the Court were ^) 
of that opiniou, and that ihe m^si'htefs from a €fintrar^ Jetermi^ 
lUaim'^iioiild h iniolermhte: And BuUer'J: that; acute and 
tiKily learned judge did not disdain to. refer to the /i//<f, as well^ 
as to other parts of the stdtuae, to coUecft the intention of the 
ligislattire, ' afid limit die generaUty of the ena<5ting part.-**' 
The 16di and lath Geo. III. (caUed x^ Whiteboy A<ft) hasbeeir . 
^dl r^fer«ed to Oft tins' point from the Bar. * It enaAs *^ that if* , 
^ afty^'pfbon^ shall between suiuet 'and sunrise maliciously 
** as sault or inji^re'the habitation, property, goods, or chattiest 
*' of atty other pers<»i, &c. he sbaB suffer 'death, ^c.*^ ' This' 
clause*' ^M^ch if construed in the )at(tude which the wbrd^. 
plainly watrant' would bd* worthy only of DraCo,' has always 
vrponrefenMice to the Judges, ' been controuled by the title 
and preamble, and held appHcable only %o insui*gentsv and the 
tumultuous risings described in that preamble.— With respecfV- 
taR#binaon*s case, cited by the Attorney General from 2 East, 
the doftrine laid down "th^e'cariijOjt. be disputed.' But I con-: 
f^sri did hot expecfl^to hear that dase likened to the present j. 
a case> iii which the language was plain and the provisions ob-*; 
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"^Wt compared to one so doubtful duu three Jjodeet iiay^ 
beld one way, thive more have held the contrary, and the se^ 
Veath has hesitated. The Attorney General candidly admitted 
that his conscru<ftion renders, altogether inoperative and ^tterl7 
extinguiAes the words ''escape,"^ '* go into/* and reside; and 
he will not 'deny that such constructioB ou^t to be -preferred 
^vhicH gives foil opeeationr to evorywotd. ' For there is not « 
Vaxk^ e^talilished sale of la^and of cotnmon- sense in, the inter- 
pretation t>f a* statute, than that, no clause, sentence, or ^ur6rJ^ 
shall be superfluous,' void or ins^nificant, if by any other in-^ 
terpretiation they may be made useful or pertinent (1 Show . 
}08.) By the cpnstruAion which i submit I have- endoavoured 
to shew, that the preamble arid* the purview, the mischief suid 
the remedy, are precisely commensurate, and^ ^very word la- 
the statute. is assigned a special ^peradve meaning. ' But if the 
statute be extended to men who never visited the island in 
which the ofience was comrhitted, it will follow that the last 
tf those four wordi ^ esApe, go into, reside, or ie/* would 
satisfy the statute^ and uie other • three,- all very operanve 
words, partiailarly the word '** escape" which the legislator^' 
wifh a fond preference puts forward in the advanced |;round 
of the statute, in the^tle, and all the preambles, havebeaor 
introduced fer no purpose but to swell the train 6f the monasj^ 
Jable ** be** or oiriy to be cxpungedv- I ain very ready to ad-- 
mit, that a.crime may be committed; in one eounrjr or isbnd,^ 
]by a person, - while he resides of Irap^ns to 'be in aiu>ther s 
for instance, if a man in Dublin send a Kbel to Gnrk or LoA*' 
don to be puUished,' the publication is hisaA in Cork or Lon-* 
don* But,- that such an offender' would remain unpuniriied^t 
without the assistance of this statute, is'a proposdon which I' * 
confidently deny ; because (to recur to die same instance) it^ 
would be impossible to transmit a libel from this to London^* 
^y any imaginable means, which would not amoimt in law- 
to a ptevious publication of it* in Dublin. • The- baredeUvery 
of a Irbel to a messenger or letter-carrier,' the dropping* it in 
the Post-oflice, -addressed even to the objeAof it, -whoMrould 
naturally doiiceal and nfot circulate a libel* upoii himself znf 
spontaneous emanation of a libel, hovvever Umfted «nd cir-i 
cumstribed, ainounts-to a*' publication ; and suc^ publiifaer 
would be answtrrable to ju^ce, -in the jurisdi<5Udn whei*e*suc!i * 
^ inchoate a<ft was done; no less than in the other counter or' 
inland where the libel issued* from the prrts; andtJ^eptiblic*-.. 
tion became consummated. ( 5 Cjo, 126. a. 13 Co. 251 b. \^ 
Hawk. c. 70. s. 11. 6 Mod. . 167.)— The of^nce of sending and 
delivering 'threatening letters seems to come within the same 
rule and principle of law.— The other instances, by which tlus 
^oposition has been attempted to be susti^aed^ I apprehen<~ 
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1ur4t been mifortimiiely sele^d.. fphs cale pot ef aiMjf 
laDublm admiiuatpriag poison, in London, through tkern^ 
strunsentaUty of an unconscious and inAOtent parson, will atftil 
^ gentlonen jnu littU. Do they forget ihax own arginneinf 
in anothier pare of the cafe, that capi^ cassa ate already' prof» 
vided for, and that snch a taxmater (nnfess ft be stiQ an unprcH 
.iddedand dispunishaUe case) woi^d faa^tieien transinisstbjf 
jsven before the statute? Nothing, ';too^ccald be less fortu-< 
ijate, than the cases of a pefaon)in DabiijA.procitring'anothfiir 14} 
•commit an assault, or mayhem, or perjury, or any mkdeiMahi 
3ior in London. He is a principal (say they) in the rtiiiis^ 
ihean^ ; he nlust be tried where it was cooinaitiedi and a»ha 
"mm not within the jnrifdi<S)i6a Wllere die oftnce vfiu commit-^ 
ad, bow call he he brought to Juatice, if an endorsed warrant^ 
ishall not be allowed to reach JUm? but this reasoning ia 

goimded altogether in an oversight of t^e hw. At coiimi0it 
w^, the accessary in one cQunty, to a felony committed in aino- 
ther, was not in(ti6hible in either. This^ nif»rab^ deie^ of 
1^ law, wtttch occasioned so gross a failure of justke, demand-- 
ad ite interpbsiiioA of the li^l^ure.^ but, when it canie un-« 
dar eonsidenman, 90 captious ymtact they of invading that fnn-* 
ijamexsial principie of tjie ctimi n4 l^w, tha locality of offenc^^ 
and of trial, thai: tkef timde the'acee^ary triable, nof in th^ 
easmtj where i\ts mat wis: comnajtted, and tjftt ^incipal co^oM 
yi&€&, btttin his. own ii}ci;h^e, in die coi^v where t)l6 acces^ 
aortsd feh>ny waa conumtt^iH^ it |s hn ^ ba$a of d t»e^ 
passed; if ie procmSe a misdeniififdndr so be commitn»d fn «n'o^' 
fber connty, whfi^ m or out of the isbnd, t^elaw, U is tirtM^> 
ijaakas him a princical offender. 1^ makes hii^i so, ^t justic^* 
xtiav not be dafisatea ecr embarrassed in its effort^ to r^ck ftimf 
bjr timdod^rine apf^icabie to aecesvorial oflehd^t^ ^ but still fh# 
i^fW, consistent wi^it^f makes thsa ^e$sotiBi\ principal iiti^' 
didafafe only m hia own ebttncy. lie could not ba tried iS 
CJofrfr, or lit Lcrndbn, or at' iVt lor the 'miid<?nftarior which hf 
procured tab«f there qoiRmit|ed whiia }te resided in another ju-* 
laadii^dn, and your eiidoraifd warrant would be but waste pa-^ 
pee, ilfter jrou had d&*aggcd him, by virtue of thJafprocesit 
accoss the iriand^ or aerosa the a^, you snuvt ^nd him back us^ 
PtdBin, if yont dkijeii he to brtng^ him to jasrica ; for in ]^ab^' 
iin, only; cocdd he be ^ied j^r m«^pg procured th^ assault or 
the mayhem, or hsfviag suborned the pie^ry, to be potmnnit-*' 
<k1 in London; 2; fjawk c: 5k s. 1% Ibug« 75^. |li«§ r^ 

r cannot, therefore, qon^cur in this inj^rpretadon, which xx^$%, 

pnxieces^nly strains 'the statute to cases of construdlive pre-^. 

♦ jencev I cannot discover any class or description of ofienderir 

^|iQ wjil" escape j^riishiiient, by^ limiting it| opevatiofi* ttf 



•ir to- 
fuc^ 



r- 



- faA as withdraw froni the scene of theif cnme intoi 
f Ddtfaer juris4i<ftion. The efle<<^ df rfuch constrt^ion witf 
k», to gWe tjie prosecutor an option to change the venue from* 
&e ]urtsdi(ftion where the con^mon law makes the party re-^ 
•pousible^ into another island; where the party is a stranger^ 
Tyhere he can have no chara<5ter to protect mm, and where he 
lias no compulsory means of securing the attendance of hik 

K'tnesses i a construcftion, which pubUc justice does not calt 
r, and which expo(^es the party to very serious hazard, cx- 
tience, and .oppression.— ^Adts ot Parliament, which are made 
to govern aB, are presunted to be intenigit)le to all. No man 
of plain sens^e, unperverted by the refinements of technical rea- 
soning, could beat a loss to understand the.objeAs of a -clause 
which tffcites, ** that inalefeAors often enape &om one island 
^ into the o^er, whereby their offences renaain unpunished ;* 
and thert po^tides ." for transmitting such ofifenders into the 
7* island in which their offences were committed.*' 

Now what is the offence charged here upon the prisoner, and 
#hat are its circumstances, as appearing uj)on the face of thtf' 
wai'rant^ the return to the Habeas Corpus, and the aft davits 
^de on his behalf, which, as far as they are not repugnant to 
that return, it is competent for Mm to read ? A misdemtenor^- 
changed to have been committed by the prisoner hi England^ 
while Bp resided m Ireland ; the composing and put^ishing ia 
' WestminsW a libel, which, if composed by the prisoner, hd 
<nust have composed in Ireland, which, if published by th<Sf 

SriioHer, must have been published by him in Ireland, be%>re 
e twid have published it in England } a Hbel upon the Go^ 
cerumen t, and certain much .respe<Red characflers in Ireland, 
more properly' triable in Ireland, where its malignity wouM 
\it best understood and felt than in England ; to be establish-^ 
•d, for the most part, by Irish witnesses, and for which, it i^ 
^Imn, that the prisoner is as open to prosecution in the 
<»unty of f)ubKn as he is in the county of Middfescx . Then, 
With wliat truth can this, be said to be tl\e case of an ofie'nder^ 
** whoSe^ crime will remain unpunished, "'rf he be not transmit-- 
id to Westminster, by virtue of this endorsed warrant ? 

Gehtlemien, on both sides, have indulged themselves in ima- 
^ning cases. Gite me leave to put a possible and no extmva- 
^ gant case, which might place all the draftuttif personam in rather 
' an awkw^d predicament. Suppose the prisoner indi<PedrJs'j i^ 
l)ublia, for publishing this libel, and that while he ^^ as in 
rr^nVji/tf to London, under the present back -warrant, , he, and 
the whole cavalcade, were overtaken at Conway, by a war- 
rant from the Lord Chief Justice -of Ireland, backed by a 
\Vclch justice. Suppose a ssufle to ensue between the tw^o 
p^ties^ who should nave the jTrisoner^^a classical combat ^o^ 

til 



Ifap bodjr^^tiid thiit one dfeittifer parfy fUl {if the ^ttfe^-* 
:)rli6tber W011I4 this he murder, manslaughter, or justifi-: 
able .honiicide ?, In other words, to which party would the 
oarease belong ? 

But we are told that the ofience for which tlte "Vrisoner 
stands mdicfte^ is the pubncatioh of that libel in EngUndi 
that this is a di$tin<5l offence from jtHe publiCatidn of that iden- 
tical libel (i. e.* froni the circulation ofsome^cdpies of the same 
impreflion). in H-elaa J; and. that he is biswerable for those 

riiblications. onty to the respe(5Hve tribunals of ^ each country, 
confess I dii not e5cpe<5l . to see the fid^ions of thelawthui 
spread out to , catch ai;id entaitgle any party. It is coiiteiicled 
that after a prisoner has been convi^ed of pubfishing, supposed 
^ traiterous libel in Dul^in. and senteilcea to ^^t^ lihefand 
two years imprisonment, it Woilld be competent for the pro- 
^utor to convey him Under an endorsed warrant at the ex- 
piration of the two years to Loiidon, and there to try and pu- 
nish him, ^gain jCbr, the. same libel .published iti London^ ^hd 
then, if ttie prisoiler survive all this, th^t he may, be taken t» 
£dinburgh, tried arid coqyidled there also,, and his remains 
perhaps transported for the publication t of th,at identical libel 
^ Scotland ! And diis is the mil(l and constitutional use to 
which a right is ckimed of applying this new process, so per- 
ie<^y analogous to the .spirit of the Dogsted , criminal code of 
this realm ! I a^k no other- concession than thi^icandid avowal^ 
to demonstrate the formijlable purposes to which a beneficialr 
process is convertible by this extenaed, and comprehensive con- 
strudHon of these clauses. And a .better moae of trying a 
doubtful principle or constru<5)ion canndt be suggest^, than 
by pushing it to. its fair and natural consequences. Upon the 
ground of its oppressive cchisequeiices it was, (hat the Court 
decided aeainst the . plain words a^d literal coi^truAion 
contended 5)r in. the King V. Cartwright above cited. Upon 
the ground of the sanguinary consequenq^s to which a litersd 
constru(ftion of i:he Whiteboy A A would leaidy we always 
liave looked fpr the intention of the legislature in the pream** 
ble, and constru/ed that clause accordingly. I cannot deny 
that a judgment had in one island for the publication could 
liot be pleaded in bar of an indicfhiient for the same libel pub- 
lished in the other; though this, considering the present rela- 
tion of the two inlands, is a defecft in the law of both which 
ought to be amended. Between county and county you may 
t>fead i^Ureflh acpiit, or nutrefcif tmvicti but not so between 
island, and island, though we are told that they stand in re- 
ference to each other as county and county. But admitting 
the publication in the thfe^ capitals of the same libel to be m 
IfM) distin A cfli»)tc$^ yet sorely in point of fact and in com- 
mon 



titrminob Mito dnt pofaticadott, vrhether iti diSusbn br tiiiiit««' 
«d er «xttfiided» it bat one crime. The train maybe laid ia 
Westnaimttf; amd there may sprii^ this moral mine of com- 
fauatiUa in&my scattering fire and death in every direction i tfat 
Orlme it h true may be motions in frroportion to the mischief 
and its extended operation ; but ecill it is but one crinse, what- 
«h^er the extent mafjF be of it& ravages, whether it cross the 
Ghannrf, the Tweed, or only the Thames. To say that the 
legisiiUttre wottld interfere in audta case and arm with any* 
•Ktraor^aary process^ a vindictive prosecutor to glut his re« 
seAdmeiit by multiplkd nroseaitions and multiplied punish* 
ttients would he to make me Legislature auxiliary to a mdig* 
nant and implacable vengeance. The court has no right to get 
9ut of a plain case by such refinement, and to be thus astute not 
n guarding but in construing qtwayt the liberty of a subject. 

The constructian of that branch of the statute of Treasons 
which concerns the King^s cpin^ b material in this part of the 
<^se. It \$ declared in me foilowinK w^ords : ** if a man coiin- 
** terfeit the King's mone^, and if a man bring fetse ihoney 
** into ^lus realm counterfeit to the mooey of England, knowing 
*' the money to be false.** It has been held, tluit though Ire- 
land be distmct from the realm of England, and consequently 
money brought from thence may witKn the letter of the sta- 
tute be said to be brought into the realm ; yet, as the counterf- 
eiting is punishable-there by the laws of our King as well a» 
in England, the brijiging money from Ireland is no morewith-^' 
inthestattfiethanifit were part of England. iHawk. c.l7.s.7$* 

. Muchmkht be said upon the ground that the construction 
contended for by the Crown converts a prospective statute into 
9nex ^stfaci^iaw. It has therefore been called by counsel 
{pr the defendant an occasional act ; and certainly such cons- 
truction exposes the statute to that observation. But the best 
answer to so foul and unfounded an imputation would be^ to 
say that the statute is not retrospective, that, like the great body 
ofour crinunal code, it attatches only upon future oflEenders, 
and is not meant to act upon bye gone crimes. Will it be 
Ughtly believed, that the Legislature intended to bring past of- 
fences under the grasp and scourge of this law ? Every venial 
indiscretion of our early and thoughtless years, committed in 
die reciprocal intercourse between the two islands ? Every asr 
sauU or other misdemeanor (an instance well put from the 
Bar) committed by an English militia officer or soldier in 1798» 
amidst the conlfision and dismay of that calamitous perk>d, 
who, instead of withdrawing to elude justice, wtfi followed by 
she regret and gratitude of his fellQW-^ubjects whom he had 

e ' volunteered 
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volunteered to save ! I do no^ ^y that a case xhay not happeli 
to justify an ex post fat to taw ; Irut it must be a strong and co-* 
gent case, one in which the safety of the state, or its nidft im- 
portant interests are concerned ; and I add, that such a stae^te^ 
though the crisis had called for it, would still be contrary to 
the genius, the spirit, and the pradHce of the British lasy,r— 
it has been Said, nWever from due Bar, that this stamte adds 
no new crime to the catalc^ue, and that jfti ex post facto law is 
one which makes an action criminal that at the time of doing was 
innocent But this I tak^ to be too narrow a definition. Will 
it be said, thsit Sir John Penwkk's Bill ;^f Attainder. was not an 
ex post facHrhiw, and of the most unconstitutional kind, because 
it created no new crime, and only acted upon new evidence ? 

Upon the whole, the present case wants two ingredients 
essential, in my apprehension, to bring any case within the 
meaning and spirit of die present statute ; I mean escape and' 
impunity, -^-'i^e Prisoner has never been in England since the 




open and exposed to prosecution and pi 
m England. I will not say that the provisions of the Habeas 
Corpus Act are not examinable and open to modification 'and( 
amendment, as well as those of every pthef statute. But the^ 
legislature will approach that bulwark of our strength and 
jlory \^ith cautious and trembling liarids, and will not without 
imperious necessity disturb a single brick of the proud fabric, 
■which encloses within its sacred shrine the everlasting object of 
Briti^ gratitude and veneration. The 12th aftd 16th clauses 
we have seen declare it- illegal to send any man a prisoner out 
Af the* realm but a capital offender ; now it was unnecessary 
to triench upon this inestimable privilege of a British subject 
•farlhef^thiih to make a// offenders afttenable to jusdc^, wnoso 
crimfes vtould otherwise r^tnain unpunished. This construc- 
of iiyn. inakeji; it a' salutary and constitutional statute. It acts upori 
■the pyindpte^ sanctioned and adopted by the Habeas Corpus Act 
4tsltf, • aha only extends to misdemeanors the provisions which 
4:hat statute limited ro capital offences. Give it the construction 
contended for, arid you transform a w^ise ^nd wholesome re- 
gulatioti of reciprocat police into an engine of intolerable 
oppression. 

. A great deal more matter presses upon my mind ; but I 
have already been too prolix. I shall conclude with declaring 
my decided opinion (as deciocd as it can be, consistent with 
jny unaffected respect for the rest of the Court, from whom I 
differ), that the Prisoner's case does not come within the sta- 
tute ; but that if I only doubted, I should say as I do now, 
that thePrisoner ought to have die benefit of that doubt, and be 
discharged. 
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Considerable pa'ms have been taken to remove tli({ 
Impreffion which the extraordinary conduit of the profe'- 
putors^ in attempting to carry oflF Mr- Juftice Johnson 
J)y furprife, had naturally produced on the public mind j; 
^nd an effort has even been made to throw upon himfelf th^ 
Uame of the attempU 

* 

ypr this purpcrfe, ijKbile the pr^ent jepprt was in pre-- 
|>ar9t;ioii> # p^iblication appeared in the Dublin Evening Poft*^ 
putti|>g into the mouth of tlie Attorney General fuch ex- 
preffions, as thofe who know the candour and lovcof tiaith 
lirhich diftinguifh that gentleman, njuft know he never 
littered* This miftatefMnft 'with jery flight alterations, 
^nd evidently from the'fijine fqurce, has Ibeen printeH in a 
pamphlet, entitled^ /* «^eoJy of the Right tlonoui-able the 
.^^Attprney Gcjjicr^l of ^F^lagrf, to "the Arguments oi 
f^ jGo^unfcl for the Defendant, \in. the Cafe of the King r. 
f* Mr. Juftice Johnfon," from which, as it has hot l^en 
openly publi{hed, though piivateljf^ and induftrioufly circu- 
lated, it becomes neceuaiy to la^ the following extract 
*>«%<? th£ Pj^blic j-;;^ .' ;' ,' 

*^ It was forefeen, that he," Mr. Juflice Jo.^NppN, 
^ might 'apply for a Habeas Corpus, but not, until ftiortly 
** before the execution of the warrant ; ar^, accordingly^ 
** copies of the neceflary documents were prepared to b^ 
** furnifhed to him 09 his §rrival in tpwp. But he re-r 
** quired them on the fpot, and they' were copied accord- 
5* ingiy. This occaiioned fbme delay, ajjd ipuft appear to 
*' every oii^ to have been altogether unneceljiry-^ — Tq 
•'avoid nhe inconvenience" of taking him qut of biii 
"own rdOHi," a fecond ma^iftrate was prefent at the 
"time of "the arreft, who offered to J)aii him on the 
f* fpot, or to dilcharge him on his own recognizance ; but^ 

J* reiuling 



" rcfbfing thofc term*, he was brought to town, and be 

V was onered to be lodged in the houfe of the juftice of 

** peace who ipprdi6iidea Mmj <lr in aof other houfe in 

*' Dublin, which he might think proper tOf felc6t ; and he 

'' was accordingly taken, by his own defire, to a houfe in 

*' Harcburt-ftreet. He then l!?nt a mefiage to roe, to re- 

'^ queft that I would permit him to return to Miiltown, in 

'^ the County of Dublin ; and I was at the fame time in* 

^' formed, that he faid it would require three days to frt^ 

r pare the neceffary affidavits for obtaining a writ of If a* % 

'* beas Corpus. I returned for anfwer, that it was beyon«l 

^^'my authority to fend biui back to MiUtowti ; and aa X 

** knew the term was approaching very near, and that little 

*' further delay would halire the effeft of poftponing his trfaU 

^' I defired the ^agiArate to tell him, that there was no an* 

f 5 tl^oxity to detain him iii town^ and that he muft coiilTder 

*f lumfelf on his pajTage to England. This hadnhe -cSefil 

f * wjiich it was intended to produce. He went with- th^ 

*^ magiftrate, in.whofe cuftody he was, to the houfe of the 

** Chief JuAice, who immediately iigned the fiat, and thfcn 

^* lignified to me that he had done fo, but that there might 

** be fomq delay in preparing and fealing the writ. 1 there- 

f^ fore i4ftamly conlented, that upon Mr. Juftice JoHSf so«i»% 

*' iindertaking to fue Out the writ, ^>nd to have it ftrVtiH 

** that evening, that he ftjould be dlfchargcd. 'He accord*- 

*^ ingly was difcharged, the writ was aftcrveards delive^red, 

*' and, at the appointed hour the next day, the maglfiratfe 

** was prepared with th6 return to it. . ^* * 

'* I truft I fliall be excufed, when charges of oppreffion 
^' and kidnapping have fikllea in the cotirfi^ of 'the asgu^ 
"^ ment, for limply reciting a few fa£ls in my own vindia^ 
*^ tion; though I cannot hdp complsumag, that it is a little 
^' fevere^ that, when I am feeking to bring another man tW 
•* trial, I am fuddenly put upon my own**' : 



' The writer, who perfonates the Attorney General, having 
thus ptil him upon his country, and that Right Honorable 
^Gentleman not having exprelfed any cU&pprobation of lus 
report, thd Editor feels it hfe duty to refute, in* the moft 
dire6l way, the miftitcments upon wbidi this tleftnce 13 
i-cfted.^ ' ; 

In 



. te the firft. place^ the rc«dcr is drcferrpd to the fiatemeot 
ttiade in tfae Chamber before the Cluef Jufiice^ and hi^ 
learned Afieflan> fay Mr. Joftice Johnson, the day ajitr 
the.anrt^ ; a Aatenept .ia which the Attorney General ap- 
peared at tiie time perfediy to acqaielce^ when he not only 
adsiitted tliecelerky with which it was attempted to tranfport 
Mr* Jttftice JoHitdON, but a£^ciaUy tindicatod that celerity^ 
upon tfae greand that a more acooukod^ting condu& in the 
officers mt^ Imve fiibjccted them to an action for falfe im- 
prifonment : indeed this apology appeared neoefl!ilry at that 
time to appeafe the indignation which the uncantraiiiUi 
flatement of Mr. JufticeJoHNs^N had excited in the minds 
of the Court. The o^Etoers were liteewiie preient at tht 
ftatement# ^ . 

In the next place the reader is referred to th^ letter* 
which are hereunto fubjoined, ftom Sir HsNaf Jxbb and 
John Sarciay Scriven, Efq^thc only perfons with the 
exception of Mr. Juftice Johnson, the Officer^^ and tfao 
Editor^ who were prefent at the drcumftances to which 
they relate* : Vv . 

The Editor hiojelf does not for a moment helitate to 
declare^ that his iKund was from the beginning firongly im'*" 
prefled with the opinion, that an attempt would be made 
to carry off tMr*Juftice JoH^fSON^'-^n opinion in which 
the Judge could not be hcOught to coinciae« Under thi^ 
imprefipn he had on the frrft notice of the Warrant attend* 
ed at the neoefikry office, and had the writ of Habeas Cor- 
pits actually t^ngtbfied before tbeaiTeft was made. On bis 
arrifal in town with Mr. Ju^ice Johnson on the day of 
the arreft, tfae Editor baving iiderted the copy of the War- 
rant in the noceflary affidavit^ inilantly repaired to the houie 
of the- Chief Jaftioe, m Merrion-fquare,* (wner^ his Lord- 
ihip waited in confequence of hist haviug been apprized' on 

and 
time 
exprefling his apprehenfion to bis L6rdfliip» that an attempt 
would be made to cany off Mr.' J-uftice Johnson. With 
the fiat4t was iieceflary to proceed to the houfeof the'Ue- 
puty Clerk of the Crown, to obtain from him the enfii^oflM 
writ, which ftill required the fignature gf the Chiefjuftice 
for its allowance : imprefTed as thb Editor w^s with his 
opinion of wiiat was intended, irmay be believed, that he loft 



the-part of the Judge that the writ would be required) and 
obtained his Lor<i(hip*s Fiat for the writ, ^ at the fame tim< 



^ 



filSTlGJtllt^* 



'^99 time in returning to the houfe of ^e Chief Juftlfi^ 
where, to his aftonilhment, lie found* Mr- Juftide Johnsoi^^ 
ti^ha informed him> that the attempt had been actually made^ 
and that the fidelity of his coachman had enable^ him t(i 
ciefeat it, by claiming tfi^ protedion of the I-ord Chief 
Juftice, which hisf' L<)rd(hi|) knowing the fieps which had 
beei^takeri'fbr filing out the writ of Habeas Corpus had 
immediately grai^fed. . From this ftatcment, and from the 
fubjpined l^tert, which cannot, with truth, be contradicted, 
a ii Very clear; .,.,,.. 

•■'If) N 

\ 

That no meffage vas fent to the Attorney General, r^- 
l|uiring three days, or any other time whatever, to prepare 
^davits for obtaining the writ of Habeas Corpus* : 

That \sy^ nqt in cpjifequence of any meiTage or intima-» 

t#on from the Attorney General, that the fiatfor the Habeas 

^ Corpus was fo quickly applied'fof^ it having ^eh, on the 

contrary, obtained by the Editor be/ore the arrival of Mi** 

Jufiice Johnson at the houfe of flie Chief Jiiftice. - 

■ • . ^^ 

' That the offi<;cr who attended Mr, Juftkre Johnson did 
not' know that^e was going to the houfe of the Chiief Juflice^i 

"But on the contrary it: is obvious, that the attempt {which 
the' Editor had expected) ««w made to carry off Mr. Juftice 
Johnson by furprifc, an attempt which can beft be ex- 
plained by an expreffiott, Which the report itfelf put5 intpt. 
the mouth of the Attorney General, ^^ I knew the Teraj 
^'.was approaching very itear.^'- — ^The Term wasapproadl-' 
ing very near, and had* the attempt been fuccefsful, thei 
iSditor would sot how have to congratulate his countrymen, 
that a quieilion in which their deareftinterefts are concerned », . 
has bbcome ulatter of fblemn difcuffion, not only at the Bax; 
and on the Bench, 43ut before the great Tribunal of PubUt 
Opinion. - ^ ' . / ; 



* ■ • 

" I KATE been reqtfcited to look into the 
V argument of the Attorney General, in Judge Johnson'* 
*' case, in the Court of King's Bench, as stated in the Dublin 
** Evening Post of the 38th ult. ; aiid to say, whether the ac- 
'* county there given, of the arrest and subsequent occurrence^ 
•• which happened on Friday, 18th of January, agree with uiy 
*^ recollection of such of them as took place in my presence — > 
•* to wliich my arlswer is, that if* the Attorney General stated 
** the fads in the itiannei* there attributed to him, he must have? 
*' been misinformed on the subjecft. Mr. Justice Bell and Mr. 
" Medlicott having in a coach passed nte on theCroad to Mill- 
** town, they arrived at Judge Johnson's Bouse before mej 
** but waited till I came up, ancf permitted me to go in to in- 
'* form him of their arrival, while they remained on the road; 
•* immediately after me. Sir Henry Jebb, the Judge's Physician, 
^* caime in, and as soon as the Judge was apprised that th^ Ma* 
** |i8trates were waiting, he directed that they should be 
•* adrtitied — Judge JffftNsoN having, after Mr. Medlicottpro^ 
*' duc^d the warrant, (which he at first objected to) requested 
** to know to what place he was to be taken; he was informed, 
** that the directions siven to the Magistrates were, to take 
'^him to Dublin} and that he might go to Mr. Mediicott*s 
*' Kouse, or to the house oi any person he chose— -Judge 
** Johnson named his brother'^s in Harcourt-stfeet : ilndf then 
** said he wished to send to the Attorney General, to request 
*• that he might be permitted to return to Milkown, to arrange 
** matters for his departure — Mr. Justice Bell undertook to gd 
" himself to the Attorney General for the purpose, as soon a3 
** they should get to Dublin. But certainly it wiis not then, 
^* or at any other finie, in my pi'eseilce, stated, * thnt it ivou/d 
require three^ (or any other number of) * days^ io prepare the 
necessary affid^ivits for obtaining a ijurit of Habeas Corpus,* nor 
was a word said about applying for' such writ. While the 
Magistrates wereat Milltown, I was no tabsent -from the room' 
in which they were for more than two minutes, when I 
** went into the nexjt apartment for a pen or some paper. I 
** accompanied Judge Johnson in his carriage to his brother's 
** in Haf court-street : when we arrived there I went with him 
** into his study, when the Judge desired, that as the Warrant 
** had been executed, his request to be allowed to return to his 
** own house, which he had left without any preparation, might 
" be communicated to the Attorney General: either there or 
at Milltown, I do not ex&(5lly recoltecfl which, I offei^ed to go 
to thsf Attorney General to ask his consent, that the officer 
'* should comply with Judge Johnsons wjyjh j but Mr. Justice 
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•Bdl thougtit it better' tKat he should be the bearer of t|ie 
^ itiessage— 4>ut nb meHtion whatsoever was made of wanting 
^ fittje to prepare for oBtainingm 'writ of Haiea* Corpus. .Very 
•• shortly after our arrival inBarcourt-street, finding that my 
assistance was not wanted, and having an appointment on 9^ 
reference 'before Master Kin^ I took my leave. WHat 
passed after my departure I cannot know-— mit I have every 
reason to be convijiced, from the conversation which tooS^ 
•* place between Judge Jo kn sou and me, before the Magis* 
*• tratcs were shewn into the room at Milltown, that the Judge*^, 
*• xntenticHi of applying for a writ of Habeas Corpus was not 
** even hinted at, wMe Judge Johnson and the Magistrates. 
•* vw?re tc^ether." 

•♦ ffarcourr-'Streeiy " I am, most truly, yours, 

• l^h March, 1805.'" /* J. B. SCRIVEN.'* 

* J. S. £MEasaii» Esq> 



9 

** In answer to your desire, * that I would mention all Ire-* 
•• collected of what passed at the time of vein" arrest on the 
•* 18th of January last, at which I happened to be present:" — ' 

^ **l have a perfect recollection of the entire transaction: — Oti 
^ my calling that day to visit you, the servant shewed me into 
•• your study, where I saw you. Counsellor Scrtven, and Mr. 
•• £m^son your Solicitor ; supposing you engaged on business,, 
** I attempted to retire, on which you called on me to remain,^ 
^* observing to nie that I did not intrude. 

** In a very short time afterwards, Mr. Bfell and Mr. Med-* 
**Ucott were introduced, who> with some previous apology,^ 
** said, they had an order for arresting you : they both ap- 
•* peared in one and the same character ; as people employed i9 
** mah the arrest; except that Mr. Medlicott was the person 
** who had the order, and made the arrest; and Mr. Bell 
seemed rather to assume the direction of the proceedings. — 
The first circumstance that then took pla^e was, your asking 
for a copy of the writ, or order, (perhaps 2 mhtake termsiX 
they hesitated as to compliance j. even as to allowing it to be 
**readi observing, that on your going to town, you would 
"have a copy of it from the ofBce: both you and Cotrnsellor 
•* Scaciven argued much to convince them, that you were by 
^ Ififtv entitled to it ; and, on your peremptorily ©eman^ng oT ; 

** him. 
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POSTSCIftIPT« , 

idm, (Medliooct,) if he took it upon Umself t6 reiiiie it^ 
after some cansukation between him and Bell, he allowed 
it to be copied. 



** You then asked, what you were to do ? and was answer- 

** cd, that you must instantly be brought to Dublin, unless 

** you would sign a written paper that they produced to you^ 

** this, yoti said, you could not then do, nor finally determine 

^* upon without the advice of Counsel, who were then absent^ 

** and to whose direction you had determined to submit your 

•* conduct. N9 other mlternative whatrvir ivat offered, YovL 

** then requested to know, what you must do on getting to 

^* town ? Mr, Bell replied, that you would be permitted to re- 

** main at Mr. Medlicott's house, to which Mr. Medlicott as-, 

*^ sented, and added, or at any other house you should chuse 9 

** you expressed your thanks, and said, you would prefer youc 

** broth/pr's house in Harcourt-street 5 on which you all pre- 

** pared to set off to town, and went accordingly to Harcourt-;* 

«* street. '^ 

" I foUoV^d in my own carriage, and consequently got into 
^ your bcpther's in a few minutes after you; Mr. Scriven an2 
** Mr;..fimerson were, however, gone from it. — ^I found YOU^* 
<* Mr. Bell, and Mr. Medlicott, in the back parlour together 5 
** after a very few words of general conversation, you ranarked*^ 
** that you left your family at Milltown, without infornung; 
** them of this transaction ; that they had no knowledge o£ 
** what had passed, and might be greatly disturbed by whac 
** they might hear; and you desired to know, if you might b« 
** indulged in returning that night to your own house ? Mr* 
** Bell, with much apparent kindness, said, he would go and 

S6e die Attorney General. 
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" After an absence ©f some time, he returned, and said, he 
** had missed of him, as he left home, but he would go again, 
*' and -seek for him in those places likely for his being found at 
** and use his endeavours to see him ; he accordingly did so $ 
" and, after some considerable delay, he returned, saying, that 
" he was sorry to be the messenger t)f ill news, for that the 
" Attorney General ssad^ ^ be 'tvould not interfere!^ On this 
** you said, * then I mustx.give directions, for my remaining 
" and sleeping here.' Mr. Bell then said, that he was very 
** sorry to be obliged to announce more ill news, for that the 
" orders were, that Mr, Medlicott must .proceed with you in- 
" stantly for England. .-. 

" He then took Mr. Medlicott apart, when they consulted to- 
** gether for some time, and Mr. Bell went away. 

'* When 



^MRTlm lie vi^ mm, Mr.ileMeoir ofil yM aH«L _ 
*^ «ccdy to> En^^tf, aikl m^uetted pt% iak» and pi^^ nd 
** that a messenger might be procured to take a Istter to- Ida 
** house. 

*' You spoke of the liar dSdpon you of this unexpected'hnrry,«^ 
"•that you had not left money witk your fknuly, nor haa« 
^ guinea in your pockecj, and that itwouidbeabsohM:eiy neces- 
sary ibr you to caH at one or two |4aces* before your depar- 
ture. Mr. Jjtfedllcott said, he would caH any «rhere widi 
you^ and was «hen shewn into the oflSce or street parlour 
to write his letter, 'lea^ng you and me in tite back parlour 
tc^etherj you appeared tnudh, agitated;. Waltegjf up and 
down the room; observed that dii& proceeding was a sort of 
' ^ kidnapping^ and thatyou were taken f>y surprize ; that ff you 
•could seeLordC^ef justice Downes it wotifd not be suf- 
feredi^ndyou'did not know what to do. 1 a^ed you wiiy 
you imght not see liim, as he was certainty at *onief and 
T2i^*^^^' youacprehended Mr. Mecfficott might not 
agree to go there, and you therefore requested,^^ould di- 
rect jrour coachman ^4rive youJhere. X 

I aoeordin^y 4enred Mdt im bring Ae CBri>ia|^ to^ ^ 
door,, aaid not to iieed asn^ direcfions' that might ktR^yea t& 
'f* him as to wisere he^honld ga; but whenever 3f(ou gpc iB| to 
•** dmc direcdy to judge D«wa^ ia Mecrira-sqiispe, 
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" ^ Mick did his business very wdl, arid saved you a dis* 
"^ agreeable passage in a wherry, that I understand was kept in 
** waiting in deep water, to avoid the d^ay of a few hours for 
-f the packet, whi^fe was to-sai! with the next tide. 

As to M^tyou ask rdative to any niention^aboiit Habeas 

G>rpus, -or the delay of three day* t»>prepiNre a writ, there^ 

was not Ti- word of any such matter; nor any reason o&red 

^ by you for wishing to return toMUtown, iffc^ as hfirf* to 

** retieve ^anxiety of your fimiSy, -who were totaUy unac^ 

** quamted wjjfe what tiaa happened, and to prevent fh» di»- 

' ** tress which what they might ikesnr must odierwise'crette ia 

' f* your absence. 

' ^*^Siefhen^s-^£m^ **'Your^ most tnijy, 

-^ M^th 15th, 180Sf. « HEN. JEBB." 

^ PS. Mr. M^ioett eertaiiily did not conacm^ aor ^d he 
"^* know you were gcdng to Judge* Downea's." 

" To jdie Hon* Mr. Justice Jorn s d.N,*^ 

FINIS. 

X Surmtdf, Trinttr^ Lower Lijfij^Hreet. Vtii/ifi,} 
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